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DOCKET ENTRIES 

CIVIL DOCKET 

UNITED STATES DISTRICT COURT 

JUDGE BAUMAN Jury Demand Date: 73 CIV. 564 

ISLAND CREEK COAL SALES COMPANY 

Plaintiff, 

-against- 

INDIANA-KENTUCKY ELECTRIC CORPORATION 

Defendant. 

Attorneys - For Plaintiff: 

PHILLIPS, * T TZER, BENJAMIN, KRIM & BALLON 

477 Madison Avenue 

New York City 10022 758-6700 

For Defendant: 

CAHILL, GORDON, REINDEL 
80 Pine Street 

New York City 10005 944-7400 
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DOCKET ENTRIES 


date proceedings 

Feb. 6-73 Filed complaint and issued summons 

Feb. 6-73 Filed Affidavit of plaintiff by Simon Rose 

in support of a request that the summons 
be issued with a 30-day return date. 

Feb. 14-73 Filed summons and entered marshal's return 

served on: Indiana-Kentucky Electric Corp 
by Ralph Dunlevy on 2-12-73 & Indiana- 
Kentucky Electric Corp by certified mail 
receipt #300150, on 2-7-73. 

Mar. 9-73 Filed Stip and Order that the time for deft 

to answer the complaint is extended from 
3-5-73 to 4-4-73. Bauman, J. 

Apr. 4-73 Filed stip and order that the time for the 

deft, to answer the complaint is extended 
to 4/25/73, So Ordered Bauman J. 

Apr. 11-73 Filed stip & order that the time for the 
deft, to answer the complaint is extended 
to 4/25/73. So Ordered Bauman J. 

Apr. 27-73 Filed deft. Indiana-Kentucky Electric Corp's 

notice of motion. Re: Dismiss complaint 
ret before Bauman J. on 5/7/73. 

Apr. 27-73 Filed deft. Indiana-Kentucky Electric Corp's 
memo of law in support of its motion. 

May 7-73 Filed stip and order that the deft's motion 

to dismiss the complaint is adjourned to 
6/1/73, So Ordered Bauman J. 

May 21-73 Filed Pltffs affidavit by James G. Park, Esq. 

May 21-73 Filed Pltffs memo of law in opposition to 

deft's motion to dismiss. 

May 31-73 Filed deft's attys notice of change of name. 

Jun. 6-73 Filed deft's affidavit by Robert C. Maynard 

Jun. 6-73 Filed deft's reply memo 
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Jun. 6-73 Filed Deft's reply affidavit by Ralph 

Dunlevy. 

Jun. 1-73 Filed stip and order that deft's motion 

to dismiss is hereby adjourned to 6/8/73, 

So Ordered Bauman J. 

Jun. 18-73 Filed pltffs supplemental memo in opposition 

to deft's motion to dismiss. 

Nov. 21-73 Filed Opinion #40038 that deft's motion 
for summary judgment is granted. On 
6-10-71, pursuant to Article VI, Sec.12, 
the parties executed a joint submission to 
arbitration, which is set forth in full in 
the appendix to this opinion. I therefor 
conclude that Island Creek agreed to submit 
to arbitration the question of its right to 
terminate under Article IV,Sec.6. Accord¬ 
ing? y, IKEC's motion for summary judgment 
dismissing the action must be granted. 

IT IS SO ORDERED. Bauman, J. 

Feb. 26-74 Filed Stip and order extending pltfs. time 

to transfer the record to the U.S.C.A. until 
March 1-74. BAUMAN, J. 

Filed Stip and order extending pltf's 
time to transfer the record to the U.S.C.A. 
until March 13-74. BAUMAN, J. 


Mar. 11-74 
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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 

[ SAME TITLE ] 

Plaintiff, ISLAND CREEK COAL SALES COMPANY, by 
its attorneys, brings this action pursuant to Section 1332 
of Title 28 United States Code seeking a declaratory judg¬ 
ment pursuant to Section 2201 of Title 28 United States 
Code, for the purpose of resolving an actual controversy 
between the parties hereto, and further seeking other 
relief pursuant to Section 2202 of Title 28 United States 
Code based upon such a declaratory judgment. 

JURISDICTION 

1. Plaintiff is a corporation incorporated 
under the lws of the State of Maine, having its princi¬ 
pal place of business in Cleveland, Ohio. 

2. Defendant is a corporation incorporated 
under the laws of the State of Indiana, having its prin¬ 
cipal place of business in a state other them the States 
of Maine or Ohio. Upon information and belief, defendant 
does business in the State of New York. Defendant trans¬ 
acted business within the State of New York out of which 
this cause of action arose in that, inter alia , the agree¬ 
ment referred to in paragraph 4 below was negotiated by 







✓ 
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representatives of defendant in New York City and was 
executed by the president of defendant at his office 
therein. 

3. The amount in controversy between the 
parties exceeds, exclusive of interest and costs, the 
sum of $10,000.00. 

STATEMENT OF THE CONTROVERSY 

4. The parties hereto entered into a valid, 
binding and legally enforceable "Coal Supply Agreement", 
dated December 19, 1966, (hereinafter "the said Agreement"), 
pursuant to the terms of which plaintiff was to sell coal 

to defendant from plaintiff's Hamilton No. 1 Mine located 
in the State of Kentucky. Performance under the said 
Agreement was to continue through December 31, 1982, with 
a right of extension by defendant of as much as five (5) 
additional years therefrom. A complete, true and correct 
copy of the said Agreement between the parties hereto is 
attached as Exhibit "A" and made a part hereof. 

5. In Article VI, Section 12 of the said Agree¬ 
ment the parties thereto agreed to arbitrate certain dis¬ 
putes between them in accordance with the rules of the 
American Arbitration Association. Said Article provides: 


he 
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Except as to any matter expressly stated herein 
to be within the sole judgment of one of the 
parties hereto , any dispute, controversy orclaim 
arising out of or relating to this Agreement shall 
be determined by arbitration in accordance with 
the Rules then obtaining of the American Arbi¬ 
tration Association; provided that neither party 
shall initiate arbitration proceedings until the 
expiration of thirty (30) days after notice of 
such dispute, controversy or claim shall have 
been given to the other party. Judgment upon 
the award rendered may be entered in any court, 
state or federal, having jurisdiction. [Emphasis 
added] 

6. Article IV, Section 6 of the said Agreement, 
in relevant part, provides as follows: 

The parties hereto also recognize the possi¬ 
bility that, during the continuance of this 
Agreement, legislative or regulatory bodies or 
the courts may impose regulations or restrictions 
relating to mining practices which will make 
it impossible or impractical for Seller to 
continue to produce coal for delivery hereunder. 
Such regulations or restrictions could per¬ 
tain to, but would not necessarily be limited 
to, air pollution, water pollution, waste 
disposal or surface subsidence. If any such 
regulations or restrictions are imposed and 
if as a result thereof Seller in its sole 
judgment decides that it will be impossible 
or impractical for Seller to continue to 
produce coal for delivery hereunder. Seller 
shall so advise Buyer and thereupon Seller 
and Buyer shall promptly consider what 
corrective steps they can take in the mining 
and preparation of the coal at Seller's mine 
and in the handling and combustion of the 
coal at Buyer's plant; and if in Seller's 
sole judgment such steps will not, without 
unreasonable expense to Seller, make it 
possible for Seller to continue to produce 
coal for delivery hereunder without violating 
such regulations or restrictions. Seller 
shall have the right, upon notice to Buyer, 
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to ‘erminate this Agreement without further 
obligation to Buyer hereunder; provided, how¬ 
ever, that Buyer may, at its option, prevent 
such termination by agreeing to reimburse 
Seller for such expense to the extent that 
Seller, in its sole judgment, deems such 
expense to be unreasonable. [Emphasis added]. 

7. On December 30, 1969 an Act of Congress, 

Public Law 91-173 of 1969, became law. This Act, which is 
known and cited as the "Federal Coal Mine Health and Safety 
Act of 1969," (hereinafter "the Act") became effective on 
March 30, 1970. 

8. Following the imposition of the Act, plain¬ 
tiff advised defendant that, as a result thereof, it was 
impossible or impractical for pi ,.intiff to continue to pro¬ 
duce coal under the said Agreement. Thereafter, plaintiff 
and defendant considered what corrective steps could be 
taken and plaintiff notified defendant that in plaintiff's 
sole judgment such steps would not, without unreasonable 
expense to plaintiff, make it possible for plaintiff to 
continue to produce coal under the said Agreement without 
violating the Act Defendant did not agree to reimburse 
plaintiff for the additional expense which plaintiff, in its 
sole judgment, deemed unreasonable. By written notice to 
defendant dated July 20, 1972, a true and correct copy of 
which is attached as Exhibit "B" and made a part hereof, 
plaintiff terminated the said Agreement pursuant to 
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Article IV Section 6 thereof. 

9. Pursuant to Article IV, Section 6 of the said 

Agreement, set forth in full paragraph 5 above, plain¬ 
tiff's determination that the possible corrective steps 
would not make it possible, without unreasonable expense, 
for it to produce coal under the said Agreement without 
violating the Act was within its sole judgment and thus 
plaintiff's determination and its decision toterminate the 
said Agreement is not a dispute, controversy or claim which 
plaintiff agreed to submit to arbitration pursuant to 
Article VI, Section 12 of the said Agreement. 

10. On June 22, 3971, a Submission to Arbitration 
dated June 10, 1971 was filed with the Cleveland, Ohio 
regional office of the American Arbitration Association. 

The controversy between plaintiff and defendant so submitted 
to arbitration concerned the quantity of coal plaintiff was 
then obligated to deliver to defendant during the years 
1970 and 1971 under the said Agreement then in existence 
between the parties. 

11. In the controversy pending before the 
American Arbitration Association counsel for defendant has 
requested arbitration of plaintiff's decision to terminate 
the said Agreement made pursuant to Article IV, Section 6 
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thereof, an issue which is not arbitrable pursuant to 
Article VI, Section 12 of the said Agreement. 

WHEREFORE, plaintiff prays that this Court: 

(1) entertain this action and speedily resolve 
this actual controversy between the parties; 

(2) adjudge and declare that plaintiff's de¬ 
cision to terminate the said Agreement pursuant to Article 
IV, Section 6 is not arbitrable by the American Arbitration 
Association pursuant to Article VI, Section 12 of the said 
Agreement; 

(3) enter an order prohibiting defendant from 
requesting arbitration of the issue of termination by 
plaintiff; 

(4) adjudge and declare that as of July 20, 

1972, the date of termination of the said Agreement, 
plaintiff had no further obligation to defendant there¬ 
under; 

(5) order that defendants pay the costs of this 


action; and 
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(6) grant plaintiff such other and further relief 
as may be just and equitable. 


PHILLIPS, NIZER, BENJAMIN, 
KRIM & BALLON 
Attorneys for Plaintiff 


By s/ Simon Rose _ 

A Member of the Firm 
Office and P.O. Address 
477 Madison Avenue 
New York, New York 10022 
(212) 758-6700 


Of Counsel 

BUCHANAN, INGERSOLL, RODEWALD, 
KYLE & BUERGER 
1800 Oliver Building 
Pittsburgh, Pennsylvania 15222 
(412) 562-8800 
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THIS AC-7 


made this 


19 th . - DECE K32R 

_ cay Oi. > 


1565, between INDIANA-KENTDCHI' ELECTRIC CORPORATION, an Indiana 
corporation (herein called "Buyer"), and ISLAM) C7SEK COAL SALES 
COMPANY, a Maine corporation (herein called "Seller"); 

WITNESSETH TEAT: 


WHEREAS, Buyer owns and operates an electric power 
plant known as the Clifty Creek Plant, including a coal unload¬ 
ing dock, located on the right bank of the Ohio River near 
Madison, Indiana, about 560 m^les downstream from Pittsburgh, 
Pennsylvania, which plant requires ar.d consumes large quantities 
of bituminous coal; and Buyer desires to secure an assured and 
dependable supply of coal for said plant; and 

WHEREAS, Seller represents and agrees that it is 
affiliated with Island Creek Coal Company, a Delaware corpora¬ 
tion (herein also referred to as "Seller" where the context 
so requires); that Island Creek Coal Company is an experienced 
coal producer engaged in the commercial production of coal; 
that Island'Creek Coal Company owns cr controls in the Grundy 
Knob area adjacent to the Ohio River and south of its present 
mine near Ur.iontown, Kentucky, reserves cf bituminous coal 
adequate for the purposes of this Agreement; that Island Creek 
Coal Company will develop In said coal reserves a new mine, to 


be known as the Hamilton No. 1 Mine, including a coal loading 
dock located on the left bank of the Ohio liver about 8p2 miles 
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downstream from Pitt3b*ws£h, from which it v;ill -.‘reduce and 
idler will supply the coal called for by this Agreement; 
th-: Isl ...a Creil: Coal Sales Cc.ipary is duly authorized to 
contract -..c cell oaa:. coal as hereinafter set forth; and that, 
eve/. though Island Creek Coal Company is to be the producer 
of said coa!, Island Creek Coal Sales Company hereby binds 
ana obligates doseIf for the full and faithful performance 
of dl of the covenants, obligations and duties herein 
: oated to be observed a an performed by Seller, and as to the 
correctness of all warranties and representations herein made 
oy Seller, ar.a 

’..".UREAS, Buyer's affiliate., Ohio Valley Electric 
Corporation (herein called "CVEC") has entered into a power 
agreement dated October 15, 1952, with the United States of 
America, -using by and through the United States Atomic Energy 
Commission (herein called "AEC"),. whereunder CVEC supplies 
electric power and energy from Buyer 5 s said plant to AEC’s 
Pro;'act near Portsmouth, Ohio (which power agreement, as amended, 
is herein called the "AEC Power Agreement"), and a copy of the 
AEC Power Agreement has been furnished to Seller, 

HOW, THEREFORE, in consideration of the foregoing and 
the covenants ar.d agreements of the parties hereto as herein 
stated. Seller hereby agrees to sell and deliver and Buyer 
hereby agrees to purchase, accept and pay for coal of the 
quantity and quality hereinafter stated, during the period, 
at the prices, and upon the other terms ar.d conditions herein 
set fort/.: 


V 
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ARTI C1B I . 

i ••• 


Section 1 . Coal shall be sold and purchased under 
tVs Agreement during the period beginning on the first day 
of the r.cnth ir. which coal is first delivered heretr.der er.d 
cndir .3 or. Dsce.-.ber 31 , 19S9. It is expected thut the first 

deliveries of coil hereunder will he required about _£^L*-< 

^ * v r-vance of the date on which 

A"3 ^ e..0.4W*l^ —.4 w 

Seller proposes to start deliveries, the parties hereto 
shall confer and mutually agree upon the actual cate on 
which deliveries shall start, taking into consideration 
Seller's ability to deliver coal from said nine ana Buyer's 
abil.ty to utilise coal at said plant. In any event, deliveries 

.nail start not earlier than ^Eli_> a ‘ ld n0t 

later than SZ??z:a5R_l _, 1958. 

Section 2. Buyer shall.have the right to extend 
the tern of this Agreement for an additional period of fi^e v 5) 
years, cr such lesser period as Seller's estimated remaining 
uncommitted reserves in the No. 9 Seam at Seller's said nine 
as of June 30, ISSl, will permit, provided Buyer gives Seller 
written notice cf such extension P-io» 
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Sect! cr. 1 . Subject to the other provisions of th-o 
Agreement and taking into account the development of Sexier's 
said nine ar.d the regularly scheduled vacation periods for 
labor at said mine, the coal shall be delivered hereunder _n 
substantially equal monthly quantities and in approximately 
ecua. weex.y c^ciCui.tx6s oar-^n^ ^ — *..o. * ^ - # 

Section 2 . The coal delivered hereunder shall be loaded 
by Seller into barges p 'led by Buyer at Seller's said coal 
loading dock and properly consigned by Seller for transports. :icr. 
via the Ohio River to Buyer at said plant. This shall constitute _ 
delivery to Buyer and thereupon the title to the coal shall 
pass to Buyer. 

Section n . Buyer represents that it has entered into 
an agreement with The Southland Towing Company, Inc. (herein 
called "Barge Company") whereby Barge Company has agreed to 
transport the coal to be delivered hereunder from said coal 

t • 

loading dock to said plant, to provide a sufficient number of 
badges. maintained in a good and seaworthy condition, and adequate 
motive power to enable Barge Company to carry out its obliga¬ 
tions ur.uer said agreement without delay and in a workmanlike 
manner, and to deliver empty barges to said coal loading dock 
free of foreign matter; and Buyer agrees that it shall, at its 
expense, furnish or cause Barge Company to furnish barging facil¬ 
ities adequate to permit orderly fulfillment of thi3 Agreement. 
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Sec tier. Seller shall p.-evils and maintain adequate 
harbor facilutie:. at said coal loading dock and shall load the 
esc., ir.to barges with its facilities ir. a workmanlike na.nnsr 
to _ dr-c-f - specified by 3ar~e Company; the f cregcir.g ar.d the hold¬ 
ing cf the barges at said dock to be done at the cost ar.d expense 
of fillerj it bear .3 understood, hov/ever, that it is Barge Company's 
. xclusiv responsibility to tie up ar.d secure the barges at the 
time of delivery thereof to said dock. Seller shall have the 
ra gh-, but shall r,ot be obligated, to refuse to load any barges 
at considers ur.seavrcrthy or any barges containing foreign natter. 

Seller represents and covenants that it, will install at 
its said ccal leading dock facilities capable of loading the coal 
into 15C0-tor. barges at the rate cf 4000 tons per hour, provided 
that such barges are properly placed alongside said coal leading 
dock ar.d properly moved past Seller's stationary loading equipment 
with motive power furnished by Barge Company; that it will operate 
Ss.fi facilities at any time during the day or night, 7 days of 
each week during pC weeks of each calendar year, as may be 

I 

required to ''ei-rpedite the loading of the barges; and that it 

will cooperate with 3uyer and 3arge Company to facilitate the 

• * • 

efficient ar.d economical transportation of the coal. 

Section 5 . For each shipment of coal hereunder. Seller 
shall promptly mail to Buyer a shipping notice, on Seller's 
. regular commercial form, showing the barge numbers, size ar.d 

i 

weight of the coal ir. each barge if weighed by Seller, and the 


shipping date. Seller 
Barge Ccr. par.7. 


shall send a copy of each such notice to 
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Section 1 . The quantity cf coal to be delivered 
hereunder during each of the periods hereinafter stated 

S**M*«> MW • • 


t . * 

f W 'J 'J 

tor.a during the period between the date 
or. which deliveries commence hereunder 
and the end of 1S6£, 

w) 

1,001,000 

tens during the year 1555, 

(c) 

1/DJS//OVU 

tons during the year 1970, 

(c) 

Not uess 

than 2,125,000 r.or more than 2,500,000 tons 
during the year 1571 and each calendar year 
thereafter. 


G.i or before November 1, 1570, Buyer shal- gave Seller 
notice of the rate at which deliveries shall begin on January 1, 
1571, within the limits specified in (c) above; and Buyer shall 
have the right at any time and ffom time to time after January 
1, 1971, to change the quantity and the rate of delivery thereof 

I 

within the limits specified in Id) above, provided that Buyer 
shall give Seller not less than sixty (60) days' notice of 
each such change, and each such change shall continue in 
effect during the twelve-month period following its effective 
date. 


Section 2 . The term "ton" as used herein shall mean 
a net ton of 2,000 pounds avoirdupois weight. 
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. .- 1 ..-— ■_ 

c-, - f•* cat' or.s a.r. '* Cuality 

?„* coal delivered hereunder shall be raw 

. - -i -'s c-r cp 1 ~ *j saia nir<G a ro*«* 

;r partially washed coal pro.-ce- a. -e.-e. - 

.. 0 Qcr- w-r £-a' ! 1 be crushed by Seller 

the VJest Xer.tuc-cy ho. 9 Sea... «a..c. — 

to a top size not lar S er than 1-lA ««*••«• -* 11 * e 

reasonably free from. extraneous materials and reasonab-y 

free- flowing when loaded Into the oarges. 

«. ectl0 . o . Subject to all the other terms, provisions 

and conditions of this Agreement, Seller shall have the right 
to supply substitute coal hereunder from said So. 9 Seam or . 
any other scam, at said mine or any other mine of Seller, provided 
f-at such substitute coal reasonably conforms to the specifica¬ 
tions and quality set forth in Sections 1 and 3 of this Article 

< .a x: m-.-- 1 - *-hp suuolvirs of such substitute coal 
IV ar.d provided vh&v *ne suppj.y-.e-o 

shall not result in an increase .in the cost to 3uyer. 

As used ir. this Section 2, the phrase "cost to Buyer" 

' means an amount equal to the sum of the price Buyer would 
otherw-aa have paid to Seiler for the coal delivered hereunder 
>u , the price Buyer would otherwise have paid for transporting 
■she coal from Seller's above-mentioned coal loac-r^ dock „o 
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Section 3 . The coal delivered hereunder shall, "as 
received" at Buyer's said plant, be of a quality and have 
characteristics substantially equal to or better than the 
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following characteristics; 

Moisture content - 8.00% 

Ash content —- 13.50% 

Sulfur content - 3.70% 

Calorific value - 11,400 Btu's per pound 

Ash Softening Temperature 

in Reducing Atmosphere - 2,040° F. 

Grinaability (Hardgrove Index) - 58 


Section 4 . Buyer shall have the right to reject all 
or any part of any shipment of coal for which the sampling 
and analyses mentioned in Section 3 of Article VI show any 
characteristics that are greater than the maximum or less 
than the minimum limits in the following tabulation; 


Moisture content - 12.00% maximum 

Ash content - 16.00% maximum 

Sulfur content ----------------- 4.25% maximum 

Calorific value - 10,700 Btu's per 

pound minimum 

Ash Softening Temperature 1,950° F. minimum 

ir. Reducing Atmosphere —-- 2,500° F. maximum 

Grindability (Hardgrove Index) - 50 minimum 
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Any coa l so rejected by Buyer shall be removed by and/or 
at the expense of Seller Immediately after Buyer notifies Seller 
Of such rejection. If Seller fails to so remove any such 
Buyer shall have the right to treat such coal as abandoned by 
Seller and, without liability to Seller, to remove such coa 
from Buyer's unloading doc*. Seller shall reimburse Buyer fo 
the price paid for and for all expenses occasioned to Buyer y 
such coal, including but not limited to all transportation charges 

wi th respect to such coal. If* 

Buyer has in any way incurred witn r p 

however, Buyer retains any such coal, then the price to be pa 
by Buyer for such retained coal shall be a reasonable price 

v as shall be mutually agreed upon by the 

coal of such quality as snaxj. 

oarties hereto. 

Section 5. If the coal delivered hereunder consistently 
fails""to~mea 3 ure up to any or all of the specifications and/or 

Buyer shall have the right, upon giving Seller notice of sue 
failure, to discontinue acceptance of deliveries hereunder 
a „d to require that Seller ta*e. at Seller's expense, whatever 
Steps are necessary to Insure that the coal delivered thereafter 
W U1 substantially confo» to said specifications and character¬ 
istics. in order to comply with such requirement. Seller shall 
have the right to supply substitute coal In accordance with the 
provisions of Section 2 of this Article CT. 
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'lection h . The parties hereto recognize the possibility 
w.-iat, during the continuance of this Agreement, legislative 
or regulatory bodies or the courts may impose regulations or 
restrictions relating to air pollution which will make it 
impossible or impractical for Buyer to utilize the coal there¬ 
after to be delivered hereunder. Such regulations or restric¬ 
tions could pertain to, but would not necessarily be limited 
to, sulfur. If any such regulations or restrictions are im¬ 
posed and if as a result thereof Buyer in its sole Judgment 
decides that it will be impossible or impractical for Buyer 

i 

to utilize the coal to be delivered hereunder. Buyer shall so 
acwise Seller and thereupon Buyer and Seller shall promptly 
consider what corrective steps they can take in the mining and 
preparation of the coal at Seller's mine and in the handling 
ar.d combustion of the coal at Buyer's plant; and if in Buyer's 
sole Judgment such steps will not, without unreasonable expense 
to Buyer, make it possible for Buyer to utilize the- coal there¬ 
after to be delivered hereunder without violating such regula¬ 
tions or restrictions. Buyer shall have the right, upon notice 
to Seller, to terminate this Agreement without further obliga¬ 
tion to Seller hereunder; provided, however, that Seller may, 
at its option, prevent such termination by agreeing to reimburse 
Buyer for such expense to the extent that Buyer, in its sole 
Judgment, deems such expense to be unreasonable. 


11 . 
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The parties hereto also recognize the possibility that, 
during the continuance of this Agreement, legislative or 
regulatory bodies or the courts may impose regulations or 
restrictions relating to mining practices which will make 
it impossible or impractical for Seller to continue to produce 
coal for delivery hereunder. Such regulations or re.strictions 
could pertain to, but would not necessarily be United to, 
air pollution, water pollution, waste disposal or surface 
subsidence. If any such regulations or restrictions are 
imposed and if as a result thereof Seller in its sole judgment 
decides that it will be impossible or impractical for Seller to 
continue to produce coal for delivery hereunder. Seller shall 
so advise Buyer and thereupon Seller and Buyer shall promptly 
consider what corrective steps they can take in the mining and 
preparation of the coal at Seller's mine and in the handling 
and combustion of the coal at Buyer's plant; and if in Seller's 
sole judgment such steps will not, without unreasonable expense 
to Seller, make it possible for Seller to continue to produce 
coal for delivery hereunder without violating such regulations 
or restrictions. Seller shall have the right, upon notice to 
Buyer, to terminate this Agreement without further obligation 
to Buyer hereunder; provided, however, that Buyer may, at its 
option, prevent such termination by agreeing to reimburse 

Seller for such expense to the extent that Seller, in its 
sole judgment, deems such expense to be unreasonable. 


Exhibit "A" 


- Coal Supply Agreement dated 
December 19, 1966 - Annexed 
•M^to Complaint 


ARTICLE V 

Price 

Section 1 . The Base Price to be paid by Buyer to 
Seller for coal delivered and accepted hereunder during 
each of the periods hereinafter stated shall be as follows 
f.o.b. barges, at Seller's said coal loading dock: 

(a) $3.60 per*ton during the period between 

the date on which deliveries 
commence hereunder and the end 
of 1969, 

(b) $3.55 per ton during the'year 1970, 

(c) $3.50 per ton during the year 1971 and each 

calendar year thereafter. 


The actual price to be paid hereunder during each of said 
periods shall be the applicable Base Price as the same 
may be increased or decreased pursuant to the following 
provisions of this Article V. .- 
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Section 2. The prices shall be revised from time to time in 
the manner hereinafter !n*tr forth to compensate for changes occur¬ 
ring in Seller's cost of production hereunder: 

(a) In the event a change occurs after September 1, 1966, in the 

daily wage cost per union production employee at Seller's said 
mine resulting from a change in the requirements of any labor 
agreement entered into by Seller with the United Mine Workers 
of America (UMWA) or any similar labor organization repre¬ 
senting its production employees at said mine (including the 
daily cost of changes which occur in wage rates, vacation, 
holiday and shift differential pay, terms and conditions of 
employment, working practices, fringe benefits and other 
JLabor cost factors) the cumulative sum of such changes occur¬ 
ring after September 1, 1966, shall be divided by the larger 
of (i) the actual productivity at Seller's mine in the 12- 
month period immediately preceding the effective date of 
the most recent change in daily wage cost, or (ii) 45 (being 
the projected output in tons per union production employee 
per day); and 134% of the result of such division shall be 
added to or subtracted from, is the case may be, the price 
per ton then in effect in lied of any such previous price 
revision. Actual productivity, as herein referred to, shall 
be determined by dividing the number of tons of coal produced 
from Seller'ssaid mine in the 12-month period immediately 
preceding the effective date of the pertinent change by the 
man-days actually worked at said mine in said period by all 
of Seller's production employees who are union members. 
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The meaning of "production employee" and "production 

employees" as those words are used in this subsection (a) is 

defined in Section 7 of this Article V. 

(b) In the event a change occurs after September 1, 1966, in 
the amount per ton which Seller is required to pay into the 
UMWA Welfare and Retirement Fund (or any similar successor 
fund of general applicability in District 9) the exact 
amount of such change shall be added to or subtracted from, 
as the case may be, the price per ton then in effect. The 
amount required to be .id into said Fund as of September 1, 
1966, was $0.40 per ton. 

(c) With respect to changes occurring after September 1, 1966, 
in the taxes on or relating to the ownership, mining or 
sale of the coal to be delivered hereunder (including social 

security, unemployment compensation and other taxes on 

<* 

employment in connection therewith): (1) if a new type 
of tax is imposed, or (ii) an existing tax is repealed, 
or (iii) a change occurs in the tax rates or assessment 
ratios, then the annual cost thereof per ton shall be computed 
and such cost shall be added to or subtracted from, as the case 
may be, the price per ton then in effect. The provisions of 
this subsection (c) shall not apply to taxes imposed on or 
measured by income (except in the event and to the extent 
of a change in allowable depletion deductions) . 
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(d) Price revisions to compensate for changes in the cost 

of materials and supplies (exclusive of electric power) 

shall be determined as follows: 

r 

(i) There shall be no price revisions prior to 
.January 1, 1969, to compensate for any changes 
which occur in the cost of materials and supplies. 

(ii) During the remainder of the term of this Agreement ' 
such price revisions shall be based on changes in 
the Index Number for the composite index constructed 
as set forth in Annex A hereto. Using such composite 
.index number for June and December of each year, 

the percentage of change in said index from the 
level of such index for June, 1968, shall be deter¬ 
mined semiannually; said percentage of change 
shall be multiplied by $0.89; the resulting amount 
shall be added to or subtracted from (as the case 
may be) the price per ton then in effect in lieu 
of any previous price revision made pursuant to 
this subsection (d); and each such new price 
revision shall be effective for deliveries made 
after the end of the month for which the composite 
index number is computed and shall continue until 
the end of the next succeeding June or December as 
the case may be; provided that, in the event that 
the total price increase per ton resulting from 
the application of said composite index in the 
above formula during any period of three successive 
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* years following the first year in which such index 
is used exceeds by more than 10% the actual cost 
increase per ton for materials and supplies during 
such period of three successive years as determined 
under subsection (e) of this Section 2, then, at 
Buyer's option, the index to be used thereafter 
in said formula for purposes of this subsection (d) 
shall be the Wholesale Price Index, All Commodities 
Other Than Farm and Foods, published by the United 

t 

States Department of Labor, Bureau of Labor Statistics, 
and the operation of said subsection (e) shall there¬ 
after be suspended with respect to materials and 
supplies. 


(e) Anything in this Section 2 to the contrary notwithstand¬ 
ing, the amount of any price increase made pursuant to this 
Section 2 shall not exceed the amount per ton of increase 
in the pertinent cost actually experienced by Seller in 
producing, selling and delivering the coal hereunder as a 
result of a change in an item of cost referred to in sub¬ 
sections (a) through (d) of this Section 2, provided that, 
in the case of materials and supplies, this provision shall 
not be applicable until the year 1970. The production, sale 
and delivery of coal under this Agreement shall at all times 
be conducted efficiently and economically and in such manner 
that increases in the cost thereof shall be kept to a minimum 
consistent with good operating practices. 
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(f) Ihft foregoing price revisions shall be computed 
and applied in cents per ton to the nearest 1/1Oth of 
ft Cent* Except as stated above in this Section 2, 
aach such price revision shall become effective as of 
the effective date of the change resulting in that 
revision. Seller shall promptly furnish proof satis¬ 
factory to Buyer or to the auditors provided for in 
Section 8 of Article VI of the amount of each such 
price revision, and the amount thereof shall become 
payable upon Seller furnishing such proof. 

• Section 3 . The prices shall be reduced from time to time 
to reflect any reduction in production costs at Seller's said 
mine resulting from improvements in the art of mining, in accord- 
anpe with the following provisions of this Section 3. As soon 
a8 practicable after the end of each calendar year during the 
continuance of this Agreement, the parties hereto shall determine 
the actual productivity at said mine during that calendar year. 

If such actual productivity exceeds 46 tons per union production 
employee per day, and if it has increased since the last previous 
price deduction made pursuant to this Section 3, then the follow¬ 
ing calculations shall be made: The amount of any increase in 
depreciation charges per union production employee per day on 
the pertinent books of Seller at the end of that calendar year 
over such charges 24 months previously shall first be determined 
and added to $29.80 (the initial daily average wage cost per 
union production employee in mining the coal delivered hereunder); 
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the »Uft thUi obtained shall be divided by such actual produc- 
tiVityi the quotient thus obtained, if less than $0,648, shall 
.be subtracted from $0,648 ($29,80 divided by 46); and one-half 
.of the amount thus obtained shall be deducted from, the price 
then in effect in lieu of any previous price, deduction made 
pursuant to this Section 3. Any amount thus deducted from the 
price shall remain <in effect until a subsequent deduction is 
made pursuant to this Section 3. 

. Actual productivity, as herein referred to, shall be 

» 

determined by dividing the number of tons of coal produced 

‘ A • 

from Sailer’s said mine in such calendar year by the man-days 

\ • * \ \ 

actually worked at said mine in that calendar year by all of 
Seller's production employees who are union members. 

The meaning of "production employee" and "production 
employees" as those words are used in this Section 3 is defined 
in Section 7 of this Article V. 

Section 4 . From time to time during the term of this 
Agreement, but not more often than once every four years, 
the parties hereto shall jointly consider (a) the effect 
on Seller of economic conditions and (b) the effect on Buyer 
of market prices in the coal industry and shall consider 




( 


* 
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O .-her th- price then being paid under this Agreement 
should hi adjusted. If it is agreed that a substantial 
ch—iga has occurred in economic conditions and/or in 
market prices in the coal industry, then the price to be 
thereafter paid under this Agreement shall be adjusted 
to compensate for such change or changes, in such amount 
as may ba mutually agreed upon by the parties hereto. 

Che _.*.ter.a of this Section 4 is to avoid having 
Seller experience a significant loss as a result of changed 
economic conditions and to avoid having Buyer pay Seller 
a pric^ significantly higher than the prevailing market 
trices for coals of a similar quality and specifications 
produced in the Ohio River Valley Market area and sold 
or. comparable terms. 


Section 5 . Ir. the event the price of coal is 
fixed by law and such fixed price conflicts with the price 
cpicified in this Agreement, then the parties hereto 
shell join in a petition to the proper governmental 
authority to have this Agreement declared exempt from 
such law and/or to have the price specified in this 
Agreement approved. If such petition is denied and if 
the fixed price is such as to result in a decrease of 
more than ten cents (104) per ton in the price then in 
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. effect, then Seller shall have the right to terminate this 
Agreement upon two (2). months’ written notice to Buyer.of . 

^ -such termination, unless Buyer lawfully may and does agree 
\ ;to compensate Seller for the difference between such fixed 
'^price and the price Buyer would have paid if such fixed price 
• lad not been imposed. If such petition is denied and if the 
fixed price is such as tb result in an increase of more than 
ten cents (10$) per ton in the price then in effect, then 
Buyer shall have the right to terminate this Agreement upon 
two (2) months' written no Lee to Seller of such termination, 
unless Seller lawfully may. and does agree to compensate Buyer 
for the difference between such fixed price and the price Seller 
would have received if such fixed price had not been imposed. 

Section 6 . The Base Prices stated in Section 1 of 
this Article V are based upon coal having a calorific value 
of 11,400 Btu's per pound, "as received" at Buyer's Clifty 
Creek Plant. Whenever the half-monthly weighted average 
calorific value of the coal is more than 11,500 Btu's per 
pound or less' than 11,300 Btu's per pound, then the price 
shall be adjusted to compensate for such variation in 
calorific value as follows: 

(i) to or from the applicable Base Price stated in 

Section 1 of this Article V there shall be added 
or subtracted, as the case may be, the net amount 
of all price revisions made up to the beginning of 
such half-month pursuant to the provisions of Sub¬ 
sections (a) and (d) of Section 2 of this Article V; 


i<rr-xy 
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(ii) the sum thus obtained shall'be multiplied by such 
half-monthly weighted average calorific value; 

(iii) the product thus 1 obtained shall be divided by 11,400; 

(iv) to or from the amount resulting- from that division 
there shall be added or subtracted, as the case 
may be, the net amount of all price revisions 
made up to the- beginning of such half-month 
pursuant- to Subsections (b)- and ■ {c) of Section 

2 of this Article V; and 
• 

(v) the resulting amount shall be the actual price to 
be paid for the coal delivered during said half¬ 
month . 


Section 7. As used in Sections 2 and 3 of this 
Article V the words "production employee" and "production 
employees" refer to the class of Seller's employees at 

I 

said mine who are union members directly engaged in operating, 
maintenance and repair work in the production, preparation 
and loading of coal, which class does not and shall not 
include foremen or any supervisory, engineering, technical, 
professional or clerical personnel. _ 
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General Provision s 

Section 1. Billing an d Payments. 

For all coal delivered and accepted hereunder from the 
1st through the 15th day of each month Seller shall render 
a proper Invoice to Buyer on or before the 20th day of that 
month and Buyer shall pay to Seller.the net amount of that 
invoice on or before the 25 th day of that month; and-for 
all coal delivered and accepted hereunder from the l6th 
through the last day of each month Seller shall render a 
proper invoice to Buyer on or before the 5th day of the 
following month and Buyer shall pay to Seller the net amount 
of that invoice on or before the 10th day of said following 
month. Payments shall be made In United States Funds and 
Buyer may at its election pay by cash or check. 

To the extent practicable, each invoice shall show, 

I 

for the period for which it is rendered, the quantity of 
coal delivered and accepted hereunder determined in accord¬ 
ance with Section 2 of this Article VI, the weighted average 
calorific value thereof determined in accordance with Section 
i* of this Article VI, the price applicable thereto, and any 
debits or credits due for which the amounts have been 


ascertained. 
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In the event it is necessary for purposes of any 

i 

invoice to estimate the quantity of coal delivered and accepted 
hereunder, or its calorific value, accurate figures shall be 
obtained as soon as possible and the amount of the invoice 
recomputed. In the event revision of the price is required 
pursuant to Article V but the amount of such revision has 
not been ascertained prior to the preparation of the invoice 
for any half-month, thus preventing accurate computation of 
the applicable price for that half-month, then the applicable 
price for that half-month shall, for the purposes of the 
preparation of that invoice, be assumed to be the same as 
the applicable price for the last preceding half-month for 
which the price was accurately computed, and payment shall 
be made on that tentative basis. As soon as possible there¬ 
after the accurate price of the coal for which such assumption 
was made shall be computed. Any sum determined to be due by 
any such computation or recomputation shall be paid to the 

i 

I 

party to whom it is due, either by separate payment made 
within five (5) days after the amount thereof is thus deter¬ 
mined or by credit or debit on subsequent invoices, as the 
party to whom it is due may elect. 

Section 2. Weights . 

The coal delivered and accepted hereunder shall be 
weighed by Buyer at its expense on scales at said plant as 
the coal is unloaded from the barges; and Buyer shall promptly 
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Inform Seller of the weights as thus determined. Seller shall 
have the right to have a representative present at any and all 
times to observe the weighing of the coal. 

The results of the weighing by Buyer shall be accepted 
as the weights of the coal delivered and accepted hereunder; 
provided, however, that if the Seller should at any time ques^xon 
the accuracy of the weights thus determined. Seller shall so 
advise Buyer and Buyer shall permit Seller's representatives to 
test Buyer's scales. Such tests shall be made promptly, and if 
such tests shov; Buyer's scales to .be in error they shall be 
adjusted to an accurate condition; provided, however, that, if 
Buyer and Seller are unable to-agree upon such tests and adjust¬ 
ments or the methods thereof, the scales shall be tested and 
adjusted to a condition of accuracy by a commercial testing 
laboratory, mutually chosen, and the cost of the testing «»nd 
adjusting by such laboratory shall be shared equally between 
Buyer and Seller. In any such 'case the weights of the coal 
previously delivered and accepted hereunder shall be corrected 

i 

and appropriate adjustments made therefor retroactive to the 
date on which Seller gave Buyer written notice that the scales 
were to be tested as aforesaid. 


Section 3. Samnlinrr and Analyses . 

A representative number of samples shall be taken by Buyer 
from each tow of coal delivered and accepted hereunder before 
it is commingled with other coal and approximately at the time 
it is weighed. Buyer shall determine, by proper analyses made 
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in its laboratory and at its expense, the quality and character¬ 
istics of the coal "as received" at Buyer's plant; and Buyer 
shall promptly inform Seller of the quality and characteristics 
as thus determined. The sampling and analyses shall be 
performed in accordance with methods approved by the American 
Society for Testing and Materials (ASTM) and Buyer and Seller 
shall agree on alternates within the ASTM standards or on 
other methods. Seller shall have the right to have a 
representative present at any and all times to observe the 
sampling and take check samples at the plant of Buyer; and 
Seller may also analyze the coal either from its own samples _ 
or from samples taken by Buyer. For this purpose Buyer shall 
retain, for a period of fifteen (15) days after Buyer has 
informed Seller of Buyer's analysis of such coal, 1/2 of each 
laboratory sample for analysis by Seller or by a commercial 
testing laboratory as hereinafter set forth. 

The results of the sampling and analyses by Buyer shall 
be accepted as the quality and characteristics of the coal 
delivered hereunder; provided, however, that if Seller should 
at any time question the correctness of either the sampling 
or the analyses made by Buyer, Seller shall have the right to 
have the coal sampled and/or analyzed by a commercial testing 
laboratory, mutually chosen, and using mutually acceptable 
procedures, and the results thereof shall be accepted as the 
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quality and characteristics of the coal delivered hereunder 
in the period during which the sampling and/or analysis is 
thus performed by the commercial testing laboratory. If 
the average calorific value of six gross samples separately 
collected and analyzed by the commercial testing laboratory 
exceeds by 100 BTU the average of six gros.s samples separately 
collected and analyzed by the Buyer when both sets of samples 
have been taken from the same delivery of coal and if such 
BTU difference is proven to be statistically significant at 
a 5# probability level (meaning that the difference shall 
prove to be significant in 95 cases out of 100 in the long 
run), then Buyer shall pay the reasonable charges of such 
commercial testing laboratory, otherwise Seller shall pay 
such charges. 


Section 4. Weighted Averages . 

As soon as practicable after the end of each calendar 
half-month the weighted average "as received" calorific value 
of the coal delivered and accepted hereunder during that 
half-month shall be determined from the weights mentioned 
in Section 2 of this Article VI and from the sampling and 
analyses mentioned in Section 3 of this Article'VI.. The 
weighted average thus obtained shall be used in determining 
the amount to be paid to Seller for the coal delivered during 
such half-month. 

' 
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Section 5. Force Majeure . 

If because of force majeure either party hereto is unable 
to carry out any of its obligations under this Agreement, and 
if such party promptly gives to the other party hereto written 
notice of such force majeure, then the obligations of the party 
giving such notice shall be suspended to the extent made 
necessary by such force majeure and during its continuance, 
provided the effect of such force naioure is eliminated 
insofar as possible wit iL reasonable dispatch. Any defi¬ 
ciencies in deliveries of coal hereunder caused by force 
majeure shall not be made up except by mutual consent. 


The term "force majeure" as used herein shall mean any 
causes beyond the control of the party affected thereby, such 
as acts of God, acts of the public enemy, insurrections, riots, 
strikes, labor disputes, labor or material shortages, fires, 
explosions, floods, breakdowns of or damage to plants, equip¬ 
ment or facilities (including emergency outages of equipment 
or facilities to make repairs to avoid breakdowns thereof or 
damage thereto), accidents of navigation, interruptions to 
transportation,- river freezeups, embargoes, orders or acts of 
civil or military authority, or other causes of a similar 
nature not resulting from any default of the party affected 
thereby, which wholly or partly prevent the mining, delivering 
and/or loading of the coal by Seller, or the receiving, trans¬ 
porting and/or delivering of the coal by the carrier of the 
coal, or the accepting, utilizing end/or unloading of the 


coal by Buyer. 


Exhibit "A" 


- Coal Supply Agreement dated 
December 19, 1966 - Annexed 
to Complaint 


10 a- 3 / 

28. 


Section 6. Coal Reserves . 

Seller represents that it now owns or controls in the 
said Grundy Knob area sufficient reserves of coal of the 
quality called for by this Agreement to enable Seller to 
supply from its said mine the-total quantity of coal called 

for by this Agreement. 

Seller covenants that it will not sell nor contract to 
sell to others coal from said reserves in su'-'h quantity as 
to jeopardize its ability to deliver the total quantity of 
coal called for by this Agreement. Nothing in this Section 6 
shall be construed as preventing Seller from mining and sell¬ 
ing coal from said reserves to others, provided the foregoing 
provisions with respect to said reserves are complied with. 

Buyer shall have the right, but not the duty, to examine 
said coal reserves and the pertinent land records of. Seller 
at all reasonable times to ascertain that Seller is complying 
with the foregoing provisions of this Section 6. If any such 
examination indicates that Seller is not complying with such 
provisions, an estimate of the coal reserves shall be made 
by a qualified’expert, mutually chosen, whose findings shall 
be binding on the parties hereto. If such estimate discloses 
that Seller is not complying with said provisions then Seller 
shall, within ninety (90) days after written notice from 
Buyer so to do, take such action as may be required, to 
enable it to comply with said provisions. 
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Section 7. Destination of Coal . 

It is understood that the above-mentioned coal is 
primarily destined for delivery to and consumption in the 
Clifty Creek Plant. However, it may be advantageous to 
Buyer to have all or part of said coal delivered to other 
destinations. Therefore, the parties hereto hereby agree 
as follows: 

(a) At any time and from time to time during the contin¬ 
uance of this Agreement, Buyer shall have the right, 
but not the duty, to have all or part of the above- 
mentioned coal consigned to OVEC for delivery to and 
consumption in its Kyger Creek Plant, provided Buyer 
giyes Seller five days' written notice of such change 
in the destination of the coal and furnishes Seller with 
adequate instructions for consignment of the coal so to 
be delivered, and provided, also, that OVEC. advises 
Seller in writing that*it will accept and pay for such 
coal in accordance with the terms and conditions of 
this Agreement. 

(b) At any time and from time to time during the continuance 
of this Agreement, Buyer shall have the right, but not 
the duty, to have all or part of the above-mentioned coal 
consigned to the United States Government or any agency 
thereof or to any one or more of the companies named 
below (which are herein and in the t-zC Pov;er Agreement 
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referred to as the "Sponsoring Companies"), provided 
Buyer gives Seller five days' written notice of such 
change or changes in the destination of the coal and 
furnishes Seller with adequate instructions for con¬ 
signment of the coal so to be delivered, and provided, 
also, that the substitute consignee advises Seller in 
writing that it will accept and pay for such coal in 
accordance with th • terms and conditions of this Agree¬ 
ment. Buyer's right as set forth in this subsection (b) 
shall relate only to such quantities of coal as (i) are 
not required for use in the Clifty Creek Plant and (ii) 
will not, in Seller's reasonable Judgment, adversely 
affect Seller economically with respect to any other 
coal supply contracts existing or under negotiation 
between Seller and such substitute consignee or consignees. 


In the event that, pursuant to the foregoing provisions 
of this subsection (b). Buyer notifies Seller of a 
change in the destination of a quantity of coal but Seller 
refuses to make such change on the ground that it will 
adversely affect Seller economically as aforesaid, then 
Buyer shall not be required to accept and pay for said 
quantity of coal to the extent that it cannot be utilized 
at the Clifty Creek Plant. 
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Thfe names of the Sponsoring Companies are as follows: 
Appalachian Power Company- 
The Cincinnati Gas & Electric Company 
Columbus and Southern Ohio Electric Company 
The Dayton Power and Light Company 
Indiana & Michigan Electric Company 
Kentucky Utilities Company 
.Louisville Gas and Electric Company 
Monongahela Power Company 
Ohio Edison Company 
Ohio Power Company 
Pennsylvania Power Company 
The Potomac Edison Company 
Southern Indiana Gas and Electric Company 
The Toledo Edison Company 
West Penn Power Company 

It is expressly understood that the Sponsoring Companies 
are named herein for the purpose of identification only 

and not to induce Seller to enter into this Agreement; 

/ 

and that none of the Sponsoring Companies will have any 

obligations under this Agreement unless and until, and 

only to the extent that, such Sponsoring Company advises 

Seller in writing that it will accept and pay for coal as 

« 

hereinbefore in this subsection (b) provided. 
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(c) ir.e reference&-±n this Agreement to Clifty Cz*eek 
Plant and Buyer’s plant shall mean the specified 
point of destination other than the Clifty Creek 
Plant when such other point of destination has 
been specified by Buyer in accordance with the 
provisions of this Section 7 - 


32. io i-ir 


Anything in this Agreement to the contrary notwithstand¬ 
ing, it is understood and agreed that, when Buyer has given 
.Seller notice as aforesaid of a change In the destination 
of any of the coal to be delivered hereunder, and when the 
-substitute consignee named in such notice has advised Seller 

i . 

that it will accept and pay for such coal as aforesaid, then 
the coal delivered in accordance therewith shall be considered 
sold by Seller directly to such substitute consignee under 
•and subject to all of the terms and conditions of this Agree¬ 
ment, as modified by this Section 7, as though such substitute 
consignee had been named as the Buyer herein in lieu of 
.Indisna-Kentucky Electric Corporation, and Indlana-Kentucky 
.Electric Corporation shall have no further obligation with 
respect to such coal. 
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faction £. ??eord.wxd Audits . 

Seller and Buyer shall keep accurate records and books 
of account showing all costs, payments, price revisions, 
credits, debits, weights, analyses and all other data 
required of each of them for the purposes of this Agreement. 

Each time the price is revised in accordance with 
.rcicle V, and at any other reasonable time upon ten (10) 
days 1 written notice from Buyer, Seller shall furnish to 
Buyer a detailed statement showing Seller's calculations of 
the price which should then be in effect under the provisions 
of this Agreement. 

Each of the parties hereto shall have the right at all 

reasonable times, upon written notice to the other, to 

require an audit of the appropriate records and books of 

account for the purpose of verifying the calculations of 

irice revisions, the basis of such revisions, the amounts 
* • 

of / costs, payments, credits, debits and all weights, analyses 
and other data required to be kept for the purposes of this 
Agreement. Such audit shall be made by a recognized firm 
of certified public accountants, mutually chosen, and the 
party requiring the audit shall pay the cost of the account¬ 
ants ' hire. The results of such audit shall be made known to 
x,he parties but the supporting data shall not be disclosed 
n.ithout the consent of the party whose records and/or books 
of account have been audited. If any such audit discloses 
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w v at ar.y error has occurred and that, as a result thereof, 
an ovcrp-ymenu or an underpayment has been made, the amount 
thereof shall promptly be paid to the party to whom it is 
owed by the other party. 

Each of the parties hereto shall have the right at all 
reasonable times, upon written notice to the other, to examine 
the records kept by the other of the weights and analyses of 
the coal delivered hereunder. 


Section 9 . Sinlr.E Facilities . 

‘ i pr represents and covenants that it will develop 

its said new'mine with due diligence; that it will install 

and at all times have in and at said mine all adequate 

machinery, equipment and other facilities required to 

produce, prepare and deliver the quality and quantity of coal 

* 

called for by this Agreement; that it will operate and main- 
tain said machinery, equipment and other facilities in 
accordance with good mining methods and in such manner as 
to efficiently and economically produce, prepare and deliver 
such coal in accordance with its obligations hereunder. 

Buyer shall have the right, but not the duty, at all 
reasonable times to inspect said mine and the facilities 
appurtenant thereto and to observe the construction, 
development and operation thereof. 
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lection 10. ?rice"Tirr.it£tion . 

hereby covenants that if, at any time during ‘■he 
continuance of this Agreement, Seller contracts to sell to 
anyone coal having a quality equal to or better than the 
quality of the coal then being delivered hereunder and at 
a price lower than the price then being paid by Buyer for 
coal hereunder, but otherwise on substantially the same 
terms as specified herein, then and thereupon the price 
to be paid by Buyer for coal delivered hereunder shall 
be reduced to such lower price so long as such lower price 
remains in effect. 

If and whenever Seller contracts to sell coal to any¬ 
one at a price lower than the price then being paid by Buyer 
for coal hereunder, but otherwise on substantially the same 
terms as specified herein, Seiler shall promptly advise 
in writing of the price -and quality of the coal 
called for by such contract. 

Section 11. Employee Interest . 

Seller represents to Buyer that Seller has not given 
and will not give, directly or indirectly, anything of value 
to any employee or other representative of Buyer or of OVEC 
or of any of the Sponsoring Companies named in Section 7 of 
this Article VI with the view to securing this Agreement or 
obtaining favorable treatment with respect to the performance 
of this Agreement. If such representation is untrue. Buyer 

. t 
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si-ill have the rign? to declare this Agreement null and void 
or to terminate it, to sue for damages and to take such other 
action as may be provided by law. IT Seller obtains knowledge 
at any time that any such employee has a direct or indirect 
interest in Seller or its affiliates. It will immediately 
inform Buyer of such fact. 

Section 12. Arbitration . 

Except as to any matter expressly stated herein to be 
within the sole judgment of one of the parties hereto, any 
dispute, controversy or claim arising out of or relating 
to this Agreement shall be determined by arbitration in 
accordance with the rules then obtaining of the American 
Arbitration Association; provided that neither party shall 
initiate arbitration proceedings until the expiration oi 
thirty ( 30 ) days after notice of such dispute, controversy 
claim shall have been given to the other party. Judgment 
upon the award rendered may be entered in any court, state 
or federal, having Jurisdiction. 


Section 13. TIotices . 

All notices under this Agreement shall be in writing; 
and if to Buyer, shall be sufficient in all respects if 
delivered in person to its President or Vice President or 
sent by registered mail addressed to Buyer at P. 0. Box ^68, 
Piketon, Ohio, or at any subsequent address of which Buyer 
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«'•/ notify Seller *5.“!' writing; and if to Seller, shall be 
sufficient in all respects if delivered in person to its 
President or Vice President or sent by registered mail 

to Seller at its office at the Bulkley Building, 

IpOl Buclid Avenue, Cleveland, Ohio, 44115, or at an y 
subsequent address of which Seller may notify Buyer in 
writing. 

Section 14. v. T aivers ar.d Remedies . 

Tne failure of either party to insist in any one or 
more instances upon strict performance of any of the pro¬ 
visions of this Agreement or to take advantage of any of its 
rights hereunder shall not be construed as a waiver of any 
such provisions or the relinquishment of any such rights, 
but the same shall continue and remain in full force and 
effect. 

All remedies afforded under this Agreement shall be 
taken and construed as cumulative and In addition to every 
other remedy provided for herein or by law. 

No default by either party to this Agreement in the 
performance of any of its covenants or obligations hereunder, 
which except for this provision would be the legal basis tor 
rescission or termination of this Agreement by the other party 
hereto, shall give or result in such a right unless and until 
the party committing such default shall fail to correct the 
default within thirty ( 30 ) days after written notice of claim 
of such default is given to such defaulting party by the other 

party hereto. 


! 
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e-cti::'. Successors ar-d Asslzr.s . 

:. 3 recr.ent shall ir.ure to the benefit of and be 
hindtr.3 upon the parties h-reto and their respective successors 
. t ut this Agreement may not be assigned by either 
-yjri'j without the written consent of the other, except that 
cither party ray without the consent of the other assign 
this Agreement to a successor to all or substantially all of 
las property and assets and ray pledge this Agreement to 
secure its indebtedness Incurred or to be Incurred for tne 
purpose of or in connection ;<ith the performance of this 
Agreement, and this Agreement nay be assigned or transferred 
by either party without the consent of the other to one or more 
persons, firms or corporations who shall assume the obligations 
of the pledging party hereunder in connection with the enforce¬ 
ment of any such pledge, and either party hereto may without 
the consent of the other assign to any financing institution 
or institutions any moneys due or to become due hereunder. 
Suyer may without the consent of Seller, assign this Agree¬ 
ment in whole or in part to OVBC or to one or more of the 
Sponsoring Companies; ar.d, upon such assignee or assignees 
expressly assuming in writing, to the extent of such assign¬ 
ment, the obligations of the Buyer hereunder, and if each such 
assignee has a net worth equal to that of Buyer, Seller shall, 
to the extent of such assignment, release Buyer from all 
further obligations under this Agreement. Written consent to 
or.e or more assignments shall not be construed as waiving the 
necessity of obtaining written consent to other and/or addi- 

tional assisrir.er.es. 
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? ±c m : m m :\ >c. 

IV.-is Agreement contains the entire agreement betv;eer. 

2ayer ar.d Seller, and no alteration or modification thereof 
shall be blr.din- unless ir. writing and signed by Buyer .and 
Seller. 

Section 17. Interpretation . 

The terms and provisions of this Agreement shall be 
interpreted and construed in accordance with the laws of 
the State of Indiana. The titles of the Articles and 
Sections in this Agreement have been inserted as a matter 
of convenience of refe *wr e only and .shall not control or 
affect the meaning or construction of any of the terms and 

i 

provisions hereof. 

S^ct'o” ^8. Provisions of APC Power Agreement . 

Buyer represents that the AEC Power Agreement contains 
the following provisions wherein OVZC is referred to as 
"Corporation", to-wit: 

"Section 7.04 Accounts. 

"A. Corporation further agrees to include In all 
its subcontracts hereunder a provision to the effect 
that the Comptroller General of the United States or 
any of his duly authorized representatives snail, 
until the exoiratior. of three years after final pay¬ 
ment under the subcontract, have access to and the 
right to examine any directly pertinent books, docu¬ 
ments, papers, and records of such subcontractor 
involving transactions related to the suocor.tract. 

The term 1 subcontract 1 as used in this Section 7*04 
means any purchase order or agreement to per: orm all or 
£ny of the work or vO rr.ctkc or furnish &ny nswG* ials 

required for the performance of this contract, but 
doe*s not include *(i) purchase orders not exceeding 
S1,0C0, (ii) subcontracts or purchase orders for public 
•j-j-' ii.~y services at rates ostablisred i or un xform 
applicability to the general public, or (ili) sub¬ 
contracts or purchase orders for general inventory 
items npt specifically Identifiable with the vjorx 
under this contract 
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“Seer.! or. 7.13 Nondiscrimination in Employment. 

"During the performance of this contract, 

Corporation agrees as roirows: 

"1. Corporation will not discriminate against 
any employee cr applicant for employment because of 
race, creed, color, cr national origin. Corporation 
will take affirmative action to ensure that applicants 
arc employed, ar.d that employees are trotted during 
employment, without regard to their race, creed, color 

c. «. 41 w!o..l.— o .. b g ....» S uu*. c.c __ o.. snc.1. -r.cluce , out 

not be limited to, the follov/ir.g: employment, upgrading, 
demotion cr transfer; recruitment or recruitment ad¬ 
vertising; layoff or termination; rates of pay or other 
forms of compensation; and selection for training, 
including apprer.ticesh.i p. Corporation agrees to post 
in conspicuous plac_s, available to employees and 
applicants for employment, notices to be provided by 
the contracting officer setting forth the provisions 
of this nondiscrimination clause. 

”2. Corporation will, in all solicitations or 
advertisements for employees placed by or on behalf 
of Corporation, state that all qualified applicants 
will receive consideration for employment without 
regard to race, creed, color, or national origin. 

"3. Corporation will send to each labor union 
or representative of workers with which it has a 
collective bargaining agreement or other contract 
or understanding a notice, to be provided by the agency 
contracting officer, advising the said labor union or 
workers' representative of Corporation's commitments 
under Section 232 of Executive Order No. 11,246 of 
September 24, 1965, and shall post copies of the 
notice in conspicuous places available to employees 
and applicants for employment. 

"4. Corporation will comply with all provisions 
of Executive Order No. 11,246 of September 24, 1965, 
and of the rules, regulations and relevant orders of 
the Secretary of Labor. 

"5. Corporation will furnish all information 
ar.d reports required by Executive Order No. 11,24 6 of 
September 24, 1965, and by the rules, regulations, and 
orders of the Secretary of Labor, or pursuant thereto, 
and will permit access to its books, records, and 
accounts by the contracting agency and the Secretary 
of Labor for purposes of investigation to ascertain 
compliance with such rules, regulations, and orders. 
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'■ S. Zr. aha evert cf Corporation's noncor.pliar.ee with 
•;he nondiscrimination clauses of this contract or with any 
of such rules, regulations or orders, this Agreement may be 
a...'.celled, terminated, or suspended in whole or in part ar.d 
Corporation r.ay be declared ineligible for further Government 
contracts in accordance with procedures authorized in Execu¬ 
tive Order Mo. 11,245 of September 24, 1555, and such other 
sanctions may be imposed ar.d remedies invoked as provided in 
the Executive Order*No. 11,246 of September 24, 1565 , or by 
rule, regulation, or order of the Secretary of Labor, or as 
otherwise provided by lav/. 

;, 7. Corporation will include the provisions of Para¬ 
graphs ’1 through ? in every subcontract or purchase order 
entered into after the cate of Modification No. 3 bo this 
Agreement unless exempted by rules, regulations, or orders 
of the Secretary of Labor issued pursuant to Section 204 of 
Lxecuoive Order Mo. 11,245 of September 24, 1565 , as amended, 
so that such provisic ill be b... c J :g upon each subcontractor 
or vendor. Corpcratic will take such action with respect to 
_ry such subcontract or purchase order as the contracting 
agency may direct as a means of enforcing such provisions, 
including sanctions for noncompliance: Provided, however, 
that in the event Corporation becomes involved in, or is 
threatened with, litigation with a subcontractor or vendor as 
a result cf such direction by the contracting agency. Corpora¬ 
tion may request the United States to enter into such litiga¬ 
tion to protect the interests of the United States. 


"Section 7.15. Contract Work Hours Standard Act - 

Overtime Compensation. 

"This contract, to the extent that it is of a character 
s-ecified in the 0 itract Work Hours Standards Act (40 U.S.C. 
327-330), is sub j e .t to the following provisions and to all 
other applicable provisions and exceptions of such Act ar.d 
the regulations of the Secretary of Labor thereunder. 

"1. Neither the Corporation nor any subcontractor 
contracting for any part of the contract work which may 
require or involve the employment of laborers or 
mechanics shall require or permit any laborer or 
mechanic in any workweek in which he is employed on 
such work to work in excess of eight hours in any 
calendar day or in excess of forty hours in such 
workweek on work subject to the provisions of the 
Contract Work Hours Standards Act unless such laborer 
or mechanic receives compensation at a rate not less 
than one and one-half times his basic rate of pay for 
all such hours worked in excess of eight hours in any 
calendar day or in excess of forty hours in such work¬ 
week, whichever is the greater number of overtime hours. 
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f**® even* oi any violation of the provisions 
. _ - -> Corporation and any subcontractor 

-w_.tor.oi.o_e therefor shall be liable to any affected 
crop_o;/ao for his unpaid wises. In addition, the 
oorpwriticn and such subcontractor shall be liable to 
States for liquidated damages. Such licui- 
cawew carnages, sr.&ii be computed with respect to each 
-niwv.aual _aoorer or mechanic employed in violation of 
tr.e provisions of Paragraph 1 in the sum of CIO for each 
ca_anair oay ■-'> **** ’ 


which such employee was recuired or 
p^iitcvi^o be omployc-rt on such work in excess of ci C ht 

the standard work-week of forty 
w . ..ymer. * oi the overtime wages required 


Or •«- ~ v« - 

* “ • Uj* Wk W*4 «*. , 


^ ... 3.^ except ‘as otherwise provided in Section 7.12 
c* *.._s r. 0 reement, Ae,C may withhold from the Corporation, 
from^ar.y moneys payable on account of work performed by 
C ?fi or f tic ? or subcontractor, such sums as nay 
aaministrative_y be determined to be necessary to satisfy 
—wb_i_ *ii 3 oi the Corporation or subcontractor 
lor unpaid -..-ages and liquidated damages as provided in 
whe provisions of Paragraph 2 . 

' 7 •, Corporation shall insert Paragraphs 1 
-nroug.*. *t o: this Section 7.15 Id all subcontracts, and 
ITT. - * rs S uire ^ heir inclusion in all subcontracts of any 
tier, ^entered into after the effective date of Modifica¬ 
tion ho. 3 to this Agreement." 


-h-.s Agreement shall be deemed to contain all of the 
.-rovisior.s required by Paragraph U of Section 7.04, Paragraph 7 
of Section 7.13 and Paragraph 4 of Section 7.15 of the AEC 
--'wwer .-.greener.t to be included in OVEC's subcontracts; and 
cnall comply with such provisions to the extent that 
tr.ey r re app_icasle to Seller ir. its performance of this 
^.greer-ent. Nothing contained in this Agreement shall be 


deemed to constitute 
that this Agreement 


a determination by either Buyer or Seller 
constitutes a subcontract or purchase order 
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-•* that Seller is a subcontractor or vendor within the mear.ir.r 
of Section 7.Oh, Section 7-13 or Section 7.15 of the AEC 
Power Agreement. 


v.'ITaZSS ’•.’HEREOF, the parties hereto have caused 


this Agreement to be executed by their respective corporate 
officers thereunto duly authorized, as of the day and year 
first above written. 


INDIANA-KENTUCKY ELECTRIC CORPORATION 


a-.ttes o: 


K.J. ROSE 

i^ssis vanw Secre ua. y 


PHILIP SPORN 


President 


Attest: 


ISLAND CREEK COAL SALES COMPANY 


J. L. HAMILTON 


Chairman of me xsoar 


t rMT q 
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The composite index to be used for purposes of computing 
supply cost escalation under Section 2(d)(ii) of Article V 
shall consist of the following components of the Index of 
Wholesale Prices published by the U.S. Department of Labor, 
Bureau of Labor Statistics, weighted as follows: 

Code No. _ Commodity _ Weight 


0575 

Lubricating Oil Materials 

5.4 

0672 

Explosives 

7.6 

081 

Lumber 

6.4 

1 

1081-01.03 

Machine Bolts 

16.5 

1152 

Mining Machinery and Equipment 

64.1 

100.0% 


The level of such composite index for June 1968 shall be the 
sum of the products of^ each final index number (when published 
for the month of June 1968) for each component of the com¬ 
posite index multiplied by the weight assigned to each such 
component. Subsequent recomputations of the index number for 
such composite index shall be accomplished in the same fashion. 

Final indices for the month of June or December, as the case 
may be, shall be used in each such semiannual recomputation, 
and the Base Price shall be retroactively adjusted to the 
beginning of the new semiannual period. 


-V7 


* * * 


rt K 
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• CriizK Coal Sales Company 

^ U)l CUCW'i K - 

«.v% Dccorr/wCir —3/ -.5oo clcv^wano. ■»•••'* 

f* «.,«<Wb«T 

•• — Iwu .chy Electric Corporation 

. 0. . ■ ox ••» » 

L iXU'lU *., C.'.Lw 


r.-.- s i s to record our understanding, in connection 
...... . • - 3 Coal "supply Agreement between us entered^ir.to on this 

.-w.. - _. - e~t w* 11 be suoolemer.tea wit*, prcn*u..i/ 

tL-te. — ^ -rr? the following lines, if you so desire, 

- -' ‘ : ;- e necessary cost analyses are completed: 


L> %/• 


U L w< 


r,„ c oremium/oenalty provisions shall relate to 
moisture, .;Hnd*sulfur' content, as received, of the coax 
delivered m you pursuant to tne Agreement. 


r - Such -revisions shall apply to variations from the 

v “ ; - „• i .- - ~yt Sect' on 3, or tne r-.gree...en«- w.»_ w.. 

norms -*• —y a-HriP tv. Section 

- -- a re .action limits soec.^ec m a 


. /-- -•-© ,-■* --mer.t, to the exte'nt tnat 

* • <» , , J~, -i— 

— — * : TCj Zj 0 C.Q rGcC* v-* . • • 

w _V_«- w . lO W w " J * 


such variations exceed 


t - 


„ __' -v'-v- sio-s for excess moisture, ash or 

*..-4- content shall not exceed the ar.ticipatec in 

— -• - c costs which would result iron sue., c.w-e^o _ 

irdele^minec. by cost analyses now underway, ana shai. 
•'pJ v Jwal oremium orovisons for moisture, asn or 
content lower*than permitted by the norms specifiea 
icle IV, Section 2, of tne Agreement. 

--- t'-e foregoing is in accordance with your under¬ 
went, please sign and return tne enclosea 


03 rr>u v.c*» 0 u* 


s uar.d-.r.^ o•. 

copy ci tr.is - 


r Agre* 

c CwCti • 


Sincerely yours, 

TCT.avn CREEK COAL SALES COMPANY 


• 

.- -«• • v*?v n !ir\’Y ^ 


ELECTRIC COR? 


A. L. Lynn 
President 
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Island C 


r r>r->7'‘£ 


Coal Sales Company 


XEC.iriVF 1501 EUCLin AVENUE- 

orrjcrs clevelano, ohio 44115 


July 20, 1972 


Mr. R. D. Dunlevy, Vice president 
Indiar.a-Kentucky Electric ' j ration 

Two >?: nariwa y 
Kev York, N. Y. 10001 


jlc.il .hr. Dunlevy; 

Wc are surprised indeed that we have not heard from you in 
re: pen so to our letters of June 29, 1972 , and July 7, 1272. 

We have given careful consideration to the proposals you 
<n ycu r letter cf June 20, 1972, and we find the corrective steps 
which you suggested will not, without unreasonable o.cpem-e, make *1 
poo:'hie cr practical for Island deck to c nUnuo to pros ace coal for 
delivery under its contract. We are thus !c*t with :.a cltornolive but to 
p jve you notice, which we hereby do, terminating our Ac,» aomenc of 
December 19, 1966, os amended, pursuant to Article IV, Section G 
thereof and other applicable provisions and law. 


Sincerely, 

//- ■/< 

/O '.d't 

Stonie Parker, Jr. 
Chairman 


J c . 


.n 

U 
& / 

s 


Registered mail - Return receipt. 
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DEFENDANTS' NOTICE OF MOTION 
TO DISMISS COMPLAINT 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

[ SAME TITLE ] 


SIRS: 

PLEASE TAKE NOTICE that upon the Affidavit of 
John Lansdale, sworn to March 26, 1973 and upon the plead¬ 
ings and all the prior proceedings herein, defendant will 
move this Court, before the Honorable Arnold Bauman, at 
the United States Courthouse, Foley Square, New York, New 
York, on the 7th day of May, 1973, at 9:30 in the forenoon 
of that day or as soon thereafter as counsel can be heard, 
pursuant to Rules 12(b)(6) and 56(b) to dismiss the Com¬ 
plaint herein and for such other and further relief as this 
Court may deem just and proper. 


Dated: New York, New York 

April 25, 1973 


CAHILL, GORDON, SONNETT, 
REINDEL & OHL 


TO: 

PHILLIPS, NIZER, BENJAMIN, 
KRIM & BALLON 
477 Madison Avenue 
New York, New York 10022 


By s/Raymond L. Falls, Jr. 

A Member of the Firm 
Attorneys for Defendant 
Indiana-Kentucky Electric 
Corporation 
Office & P.O. Address: 

80 Pine Street 

New York, New York 10005 


% 
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AFFIDAVIT OF JOHN LANSDALE, ESQ. 

SWORN TO MARCH 26, 1973 
IN SUPPORT OF MOTION TO DISMISS 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

[ SAME TITLE ] 

STATE OF OHIO ) 

) SS: 

COUNTY OF CUYAHOGA) 

I, John Lansdale, being duly sworn, depose and say: 

(1) That I am an attorney of record representing 
defendant in this action; 

(2) That the attached letter is a true copy of a 
submission I made to the Cleveland Regional Office of the 
American Arbitration Association on January 25, 1973; 

(3) That also attached is a true copy of a joint 
submission to arbitration dated June 10, 1971 executed by 
Indiana - Kentucky Electric Corporation and Island Creek 
Coal Sales Company. 

s/ John Lansdale _ 

[Duly sworn to 
March 26, 1973] 
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Exhibit " A" - Defendant’s Submission to 
Arbitration - Annexed to 
Affidavit of John Lansdale 


January 25, 1973 


Cleveland Regional Office 
American Arbitration Association 
215 Euclid Avenue 
Cleveland, Ohio .MillU 

Re: Indiana-Kentucky Electric Corporation v. 

Island Creek Coal Company and Island Creek 
Coal Sales Company ___ 

Gentlemen: . 

Since the forego ir »3 arbitration was initiated, Island Creek Coal 
Sales Company (Seller) has terminated the contract with respect to vhich this 
arbitration was initiated, purporting to act under the provisions of Section 
6 of Article IV of said contract. This provision recognizes the possibility 
that legislative or regulatory bodies may impose reflations or restrictions 
relating to mining practices vhich will make it impossible or impractical for 
Seller to continue to produce coal for delivery under the contract and pro¬ 
vide: that if any such regulations or restrictions are imposed and "if a 
[sic] result thereof Seller in its sole judfent decides that it vill be 
impossible or impractical for Seller to continue to produce coal for delivery 
hereunder," Seller shall have the rip.ht to terminate the contract without 
further obiiration unless Buyer shall prevent the termination by agreeing to 
reimburse the Seller for the expense deemed by Seller to be in its sole 
judgment unreasonable. 

i It is the position of the Buyer, Indiana-Kentucky Electric Corpora 

tion, that the determination of Seller that it would be impossible or im¬ 
practical to continue to produce coal for delivery under the contract war. 
not made as ft result of the imposition of reflations or restrictions refer¬ 
red to in Section 6 of Article IV of said contract and Indiana-Kentucky 
Electric Corporation desires, to submit fo>*_arbitration and question whether 
£uch determination vas_madc as a result of the imposition.of regulations of 
th<Ttype"referred to in Sect'ion~6 of Article IV of the contract. 

Very truly yours, 


/s/ John Lansdale 
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Exhibit "B" - Joint Submission to Arbitration - 
Annexed to Affidavit of 
John Lansdale 

AMERICAN ARBITRATION ASSOCIATION 
SUBMISSION TO ARBITRATION 

Dated: June 10, 1971 

The named Parties hereby submit the following 
disputes to arbitration under the Commercial Arbitration 
Rules of the American Arbitration Association: 

Indiana-Kentucky Electric Corporation (herein¬ 
after referred to as IKEC) claims that Island Creek Coal 
Sales Company and Island Creek Coal Company (hereinafter 
collectively referred to as Island Creek) should be re¬ 
quired to deliver not less than 2,125,000 nor more than 
2,500,000 tons of coal to IKEC during the year 1971 in 
accordance with a written contract and guarantee dated 
December 19, 1966, copies of which are attached hereto 
and marked collectively as Exhibit A. 

In addition, IKEC claims damages in an amount 
which cannot presently be determined for Island Creek's 
failure to deliver approximately 400,000 tons of coal under 
the provisions of said contract and guarantee during the 
year 1970, and approximately 1,000,000 tons of coal during 
the year 1971. 

Island Creek denies that it was or is obligated 
to produce and deliver to IKEC the aforementioned quantity 
of coal to IKEC. It contends that the Federal Mine Health 
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Exhibit "B - Joint Submission to Arbitration - 
Annexed to Affidavit of 
John Lansdale 

and Safety Act of 1969 has made it impossible or imprac¬ 
tical for Island Creek to produce at its Hamilton No. 1 
Mine and deliver to IKEC the total quantity of coal stated 
in the contract for the years 1970 and 1971 and that it 
has been forced to prorate its production from that mine 
among its long-term contract customers of that mine. 

Island Creek also contends that it is entitled 
to terminate its contract with IKEC under the provisions 
of Article IV, Section 6. To the extent that termination 
under Article IV, Section 6 is not available from the 
first day on account of which IKEC claims damages. Island 
Creek asserts its right to be excused fr^m performance 
under the force majeure clause of the contract and under 
Article 2-615 of the Uniform Commercial Code. 

Further, Island Creek asserts that a hardship 

t 

has occurred whereby Island Creek is prevented from de¬ 
veloping the Hamilton No. 1 Mine as planned because of 
matters beyond its control, namely, government regulations 
and legislative action, that IKEC has refused to recognize 
the same, and that tiie~afore the contract should either be 
cquitab. adjusted by amendment or terminated. 

Remedy Sought by IKEC: Specific Performance and 

Damages 

Remedy Sought by Island Creek: Termination 
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Exhibit "B" - Joint Submission to Arbitration - 
Annexed to Affidavit of 
John Lansdale 


Amount of Money Involved: 
dumber of Arbitrators Desired: 

Place of Hearing: 

The foregoing contract, 
provided as follows: 


Indeterminate 

Three, who shall be 
attorneys experienced in 
commercial transactions 

Cleveland, Ohio 

Article VI, Section 12, 


"Except as to any matter expressly stated 
herein to be within the sole judgment of one 
of the parties hereto, any dispute, controversy 
or claim arising out of or relating to this 
Agreement shall be determined by arbitration in 
accordance with the rules then obtaining of the 
American Arbitration Association; provided that 
neither party shall initiate arbitration 
proceedings until the expiration of thirty (30) 
days after notice of such dispute, controversy or 
claim shall have been given to the other party. 
Judgment upon the award rendered, may be entered 
in any court, state or federal, having juris¬ 
diction. " 


The parties agree that all notices required by 
the aforementioned provision have been duly given. 

We further agree that we will abide by and per¬ 
form any decision rendered hereunder and that a judgment 
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Exhibit "B" - Joint Submission to Arbitration - 
Annexed to Affidavit of 
John Lansdale 


may be entered upon the award in any court, state or 


federal, having jurisdiction. 


INDIANA-KENTUCKY ELECTRIC 

CORPORATION 

New York, New York 


Squire, Sanders & Dempsey 


ISLAND CREEK COAL SALES 
COMPANY 

ISLAND CREEK COAL COMPANY 
Cleveland, Ohio 

Buchanan, Ingersoll, 
Rodewald, Kyle & Buerger 


By s/John Lansdale 


By s/James G. Park 


s/Robert C. Maynard 

1800 Union Commerce 
Building 

Cleveland, Ohio 44115 

Attorneys for Indiana- 
Kentucky Electric Corporation 


1800 Oliver Building 
Pittsburgh, Pennsyl¬ 
vania 15222 

Attorneys for Island 
Creek Coal Sales 
Company and Island 
Creek Coal Company 
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AFFIDAVIT OF JAMES G. PARK, ESQUIRE 
SWORN TO MAY 16, 1973 

IN OPPOSITION TO DEFENDANT'S MOTION TO DISMISS 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

[ SAME TITLE ] 

COMMONWEALTH OF PENNSYLVANIA) 

) SS: 

COUNTY OF ALLEGHENY ) 

I, James G. Park, being duly sworn according to 
law, depose and say: 

1. That I am an attorney of record representing 

n 

the plaintiff in this action and submit this Affidavit in 
opposition to defendant's Motion to Dismiss this action; 

2. That I, in conjunction with counsel for the 
defendant, prepared the Submission to Arbitration to the 
American Arbitration Association dated June 10, 1971, ex¬ 
ecuted by the plaintiff and the defendant in this action; 

3. That the said Submission was made pursuant to 
Article VI, Section 12 of the Agreement dated December 19, 
1966, between plaintiff and defendant and was not intended 
as a new agreement to arbitrate; 

4. That the controversy submitted to arbitration 
by the said Submission did not include an agreement by the 
plaintiff to arbitrate matters within the plaintiff's sole 



/ 
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AFFIDAVIT OF JAMES G. PARK, ESQUIRE 
SWORN TO MAY 16, 1973 - IN OPPOSITION 
TO DEFENDANT'S MOTION TO DISMISS 

judgment; that the parties did not even discuss the arbi¬ 
trability of matters under Article IV, Section 6 in connec¬ 
tion with the preparation of the said Submission, and that 
at the date of the said Submission the plaintiff had not 
served notice terminating the said Agreement pursuant to 
the provisions of Article IV, Section 6 thereof; 

5. That in the said Submission the plaintiff 
claimed the right to terminate the said Agreement under 
Section 2-615 of the Uniform Commercial Code and under the 
hardship portion of the said Submission; 

6 . That the inclusion of reference to Article IV, 
Section 6 was intended by the plaintiff to indicate to the 
arbitrators that in said Agreement the defendant had been 
allocated the risk of governmental regulation; and 

7. That on December 14, 1971, I attended a meet¬ 
ing between representatives of plaintiff and "defendant. At 
that meeting, defendant was handed a memorandum, a copy of 
which is annexed hereto as Exhibit A, setting forth the 
corrective steps which plaintiff considered were necessary 
for plaintiff to continue to produce and deliver to defen¬ 
dant the quantity and quality of coal specified in the 
Agreement without violating the 1969 Federal Coal Mine 
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AFFIDAVIT OF JAMES G. PARK, ESQUIRE 
SWORN TO MAY 16, 1973 - IN OPPOSITION 
TO DEFENDANT'S MOTION TO DISMISS 

Health and Safety Act and the regulations thereunder. At 
no time during this meeting did defendant state that plain¬ 
tiff's rights under Article IV, Section 6 were included in 
the Submission of June 10, 1971. The first time to my 
knowledge that such a contention was made was at a hearing 
before the arbitrators on December 11, 1972, almost a year 
later. 

s/ James G. Park _ 

[Duly sworn to 
May 16, 1973] 
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Exhibit "A" - Repqrt to Indiana-Kentucky Electric Corporation 

(ItffC) Concerning the Hamilton No. 1 Mine Pur- 21 3 

suant to Article IV, Section 6 of the Agreement 
Dated December 19, 1966 - Annexed to Affidavit 
V of James G. Park 

' 'is 

•* 

‘ |:n,v.'t to ]nci.»pn-Kc.-i,lucky Electric Corporation (IKEC) 

Coi.corni nq the Ham: 1 ton No. 1 Mine Pursuant to /.uiclo 
IV, Sect i Oi \ 6 Of t_h. Ij-i'illli'ill L - l . 'l i— 

During the early hours of November 20, 1968, an explosion . 
in Consolidation Coal Company's No. 9 Mine near Farmington, West 
Virginia killed 79 miners. Public and union pressure was exerted 
on the Federal Government for drastically increased safety standards. 
As a direct result, on December 30, 1969 the Federal Coal Mine 
Health and Safety Act of 1969 (hereinafter referred to as the 
''Safety Act") was enacted. 

The Safety Act has had and will continue to have a severe 
impact on the coal industry, upon Island Creek's operations m 
general and upon the^operation of the Hamilton No. 1 Mine in parti¬ 
cular. This comprehensive legislation and the regulations there¬ 
under have imposed numerous new duties on mine operators. To 
perform these new duties, Island Creek has been compelled to make 
substantial changes in its mining practices. The result has not 
only been to raise the costs of mining but also drastically to 
lower productivity and hence the quantity of coal produced, as well 
as the quality. Thus, it is impossible or impractical for Island 
Creek to produce from the Hamilton Ho. 1 Mine the quantity and 
quality of coal specified under its Agreement with IKEC. 

Island Creek has made a determination of possible correc¬ 
tive steps, and the expense of such, to make it possible for Island 
Creek to continue to produce the specified quantity and quality of 
coal for delivery under its Agreement with IKEC without violating 
the Safety Act and the regulations thereunder. 






Exhibit "A" - Report to Indiana-Kentucky Electric Corporation 

(IKEC) Concerning the Hamilton No. 1 Mine Pur- 22 a 

suant to Article IV, Section 6 of the Agreement ** 0 

Dated December 19, 1966 - Annexed to Affidavit 
of James G. Park 

* * \ 
v 

Island Creek liar, considered two alternatives, lirst, it 
determined that in order to increase production at the Hamilton 
No. 1 Mine to approximately 5,000,000 tons per year, it will be 
necessary to increase from the present 12 units of mining equip¬ 
ment working 16 sectional shifts per day utilizing 446 men to 
23 units of mining equipment working 43 sectional shifts per day 
utilizing 955 men. This enormous increase in working units and 
manpower requires a capital investment of approximately $4,405,000 
in production and face'equipment, $1,599,000 in haulage and safety 
equipment, $558,000 in rock handling equipment, $664,000 in addi¬ 
tional power equipment, $2,184,000 in additional belt conveyors 
and feeders and $269,000 in miscellaneous equipment. In addi¬ 
tion to the aforesaid and before any of the additional equipment 
can be installed or additional miners assigned, two new airshafts 
and two new portals must be constructed at an estimated cost of 
about $3,520,000. Exhibits showing these capital and labor costs 

are attached. 

While .the increase to 43 sectional shifts per day would 
cost in capital equipment over $12,000,000, the labor cost and over¬ 
head per ton alone would be in excess of the contract price of the 

4 

coal. Hut, in addition to the unreasonableness of the excess cost,, 
the Hamilton No. 1 Mine cannot physically support 43 sectional 
shifts per day. Accordingly, Island.Creek deems the increase to 
43 sectional shifts all working out of the Hamilton No. 1 Mine to 
produce 5,000,000 tons of coal per year as physically impossible 
and requiring unreasonable expense. 
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Exhibit "A" - Report to Indiana-Kentucky Electric Corporation 
(IKEC) Concerning the Hamilton No. 1 Mine Pur¬ 
suant to Article IV, Section 6 of the Agreement 
Dated December 19, 1966 - Annexed to Affidavit 
of James G. Park 


phy:;.i cully poiaiibJi: to design and buiJd another mine within 

the. Hamilton No. 1 reserves and develop it to produce 1,800,000 * ' 

' I 

i 

tons of coal per year, while at the same time increasing the 

1 

production of Hamilton No. 1 to 3,200,000 tons per year. Island 

4 

Crook estimates the capital costs of the new Hamilton No. 1-A 

* i 

I 

would be approximately $15,500,000 and the additional capital 

expenditures necessary to increase production of Hamilton No. 1 

i 

i 

to 3,200,000 tons per year would cost approximately $2,000,000, 
which costs Island Creek deems to be unreasonable expense. In 

•I 

addition to the capital costs, Island Creek would also'incur 

. I # 

substantial additional labor and overhead costs. Exhibits 

1 1 

showing these capital and labor costs at Hamilton No. 1-A 

Mine are attached. j. 

* 

* t 

Island Creek estimates that in order to comply with the 

I 

Safety Act and its regulations as now promulgated, Island Creek 

I 

would have to incur over $17,500,000 for capital expenditures 

i 

\ 

plus many millions in increased labor costs with no hope of 

. . I 

'being able to recoup its investments. The foregoing does not 

i 

take into account any further restrictions on mining practices 

I 

which may be forthcoming, nor does it consider the time which 

i 

would be involved in procuring the equipment and men and the 

construction of the airshafts and portals. 

The Hamilton No. 1 Mine is now operating at a loss because 

'I 

of the Safety Act. Island Creek knows of no other corrective steps 
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Report to Indiana-Kentucky Electric Corporation 
(IKEC) Concerning the Hamilton No. 1 Mine Pur¬ 
suant to Article IV, Section 6 of the Agreement 
Dated December 19, 1966 - Annexed to Affidavit 
of James G. Park 


production other than as set forth herein. Island Creek has 
determined that such steps will not make it possible for Island 
Creek to continue to produce coal for delivery to IKEC without 
unreasonable expense to Island Creek as hereinbefore described. 


December 14, 1971 
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Exhibit "A 


- Report to Indiana-Kentucky Electric Corporation 
(IKEC) Concerning the Hamilton No. 1 Mine Pur¬ 
suant to Article IV, Section 6 of the Agreement 
Dated December 19, 1966 - Annexed to Affidavit 
of James G. Park 


PitOPCG/vL i'Ctt 

ah additional miiie 

111 THE 

haijltg:i no. i pjesivib 
ha!Hlt.c:j no. ia mug 
HO. 9 SEAM 

UlilOM CG’Ji/i’Y, KENTUCKY 


Exhibit "A" — Report to Indiana-Kentucky Electric Corporation 
(IKEC) Concerning the Hamilton No. 1 Mine Pur¬ 
suant to Article IV, Section 6 of the Agreement 
Dated December 19, 1966 - Annexed to Affidavit 


of James G. Park 



,« • 

HAWi.Tc.: i:o. u kins 

• KIKE SUillARY 
• • 
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• • 

0 

0 

locatic:: 

2 Miles South 
Island, Union 
Kentucky 

Of Wabash 

County, 

TRANS FC.ir A? I C:I 

Barge, Ohio River 

Mile 851.7 

CLEAN C Q'J< RECOVERABLE TC3 

22,518,171; 


DAILY TONS 

. 7,700 


ANNUAL TCN3 * '• . 

l,8l;8,000 


MIKE LIFE - YEAItS 

’ 12.2 


DEVELOPSLT TCK3 . 

l,ll;l4,000 

/• • * . 

WORK SCHEDULE * . * ' . *. 


• • * • • • 

Engineering tc Site Preparation • •• . ■ 

' Shafts tt Surface Facilities ' 

Bottom Arrangement ii Set-Up • . . . , 

Development Period . : 

• 2 Months 

22 Months 

2 Months 
> 15 Months 

• 

. . Total’ ' ’ . • v 

•1JL Months 


CQAL QUALITY SUGGESTED GUARANTEE . . v. 

• • j’ 

• \• , • 

• 1 , , • • 

Moisture A ' • 

Dry Ash * . 

Dry Sulphur ■' 

a.r. btu ; • . 

9.7!? 

. 16.8?: 

3.63? 

" 10,930 

\ 

• •. Size ’ 

3" - 1-1/U" x 0" 

- • 1 

Cleaning Rejects . ’ • 

7.52 

* • 

* \ 1 
• % % * 

Overland 

Belt Conveyor 

Ovcrland 

Truck 

• TOTAL CAPITAL CCST 

$15,605,000 

$15,581,000 

CAPITAL COST PER ANNUAL TON • 

$8.67 

$6.66 

DEVELCF, S.T CCST 

• $5,771,951; 

. $5,851,322 

TOTAL EMPLOYEES ' ' * 

381 

392 
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(IKEC) Concerning the Hamilton Ho- . ement 
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Fioyjcc i 


Vj.c of i'.'i r. report in to present ?. fcrsibility study of construct I::* 

another nine ir. the Ho. 9 seen in the northern portion of the I-cmilton Ho. 1 coal 
reserves. The nine *rill be colled herein the Hamilton ho. 1A 1 • -r.e ».r»d '-'ill be 
edded as a supplementary source of production for the Hamilton ,.o. 1 Mnc. This 
report will present all of the available data cn property, reserves, drilling, 
quality, general mining plan, capital expenditures, nine production, and mine costs. 

Property Location 

The property is located in Union County, Kentucky on the Ohio River immediately 

downstream from Vabash Island. - *" 

The reserves ascijnr.d to this proposed nine arc a portion of those currently 
assigned to the Hamilton h'o. 1 liine. Hamilton Ho. 1A reserves are bounded on the 
north by the Ohio River, on the west by faults at the Ohio River, on the east by 
faults, and on the south by reserves assigned to the Hamilton Ko. 1 Mine. 

• 

Drill in;; 

A total of 10 core holes to the Ho. 9 scan have been drilled by the West 
Kentucky Coal Company and the Island Creek Coal Company. These have been used 
to determine the serin heijht and extent of the reserves. Table I of this roport 
lists all of. these holes end shows an average scan height of CO.$ inches. 


Reserves 

The reserves of llo, 9 scan coal assigned to this mine contain a total of 
£,9o2 acres. The reserves arc calculated on Die basis of l£0 tons per acre inch 
of coal, a recovery rate of per cent, a seam thickness of 60.5 inches, and 
cleaning rejects of 7.C per cent, which yields 3,777 tons per acre of clean coal. 



Exhibit "A" - Report to Indiana-Kentucky Electric Corporation 
(IKEC) Concerning the Hamilton No. 1 Mine Pur¬ 
suant to Article IV, Section 6 of the Agreement 
Dated December 19, 1966 - Annexed to Affidavit 
of James G. Park 


These reserv 

ts arc presented in '• 

':e following t'blc: 
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S', ' i’.:_s 

Acres 

Per Cent 

Clean Tons 
Recovers!'! u 

Cs.’i ii.'i 

77 

1.3 

* 290,629 

It:: •• 


92. 7 

20,875,!: 7 y 

Advt rse 


6.0 

1,352.166 

Tot-1 

5,962 

100.0 

22,5lO,U7)i 


Minin.- Cor.di . iicr.3 

Since the No. 9 seam of coni assigned to this mine joins the present 
Hamilton l.'o. 1 Mine on the nurth side, it is expected that mining conditions 
will closely approximate those in the north side of the Hamilton Ho. 1 Mine. 

The coal lies from 600 to COO feet in depth which should cause no unusual 
effects on mining. Roof conditions are expected to be good at the face and 
successfully held by roof bolting. However, all main haulage ways, belt entries, 
and air courses will have to be supported with timbers, cross bars, and posts 
to assure that they will remain open. 

Shaft & Portal Facilities . * 

—The production opening of this mine will be a 20-foot diameter shaft with 
two automatically-operated skips. The depth of the No. 9 coal seam at the 
proposed shaft location is about 7u0 feet, and the shaft will extend about 160 
feet below the coal seam to install skip loading facilities. An emergency 
elovator will be located in this shaft. 

I 

A 22-foot diameter supply and man shaft will be constructed. This shaft 
will be used for lowering all the materials and supplies in the mine, and for 
the normal access means of personnel. It shall be large enough to lower all 

except the largest mining machines in one piece. It will be automatically 

% 

operated, except for lowering larger pieces of equipment and supplies. 
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Exhibit "A" - Report to Indiana-Kentucky Electric Corporation 
(IKEC) Concerning the Hamilton Ho. 1 Mine Pur¬ 
suant to Article IV, Section 6 of the Agreement 
Dated December 19, 1966 - Annexed to Affidavit 
of James G. Park 
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A third shaft SO feat in dir.r.oLsr will W cm jtrucUd for the exhaust * , 
vontil r.ti.on system. A hi -h capacity and hiyh nivsnuro fan will be installed 
over it to exhaust air iron tko mine. The otner two shr.its v.*ill be used as 
intakes for the ventilation system. 

Outside f-.el ilnr.ili.v- faciliti es 

Coal will be delivered from the cocl hoisting shaft to a. head frame equipped 
vrith skip dumping arrangements. The coal will be delivered through a surge bin 
to a belt conveyor which will feed a 10,C00-tco coal storage silo. From the 
• silo coal will be loaded onto a belt cc.ive.vor for transporting overland to the 
3,000-toh raw coal silo at the Hamilton Ho. 1 Mine. From this point.the coal 
will be blended ;rith that from the Hamilton Mo. 1 Mine and washed in the 
Hamilton Mo. 1 facilities, then transported to the river loading facilities. 

An alternate method of truck-hauling the .coal from the Hamilton Mo. 1A 
Mine to the Hamilton Mo. 1 Mine has been included in the capital requirements 
— for this mine. 


General Outside Facilities * ** 

There will be a bathhouse constructed which will be large enough to have 
change and bathing facilities, lamp room, and office space. There will be no 
supply house constructed at this site due to its closeness to the Hamilton Ho. 1 
warehouse. 

There will be an outside storage yard for supplies with mine track connecting 

it to the supply shaft. A storage building for placing items out of the weather, 

$ 

a poii\r magazine, a cap magazine, storage sheds, supply racks, and bulk rock 
dust system will be constructed. 

Underground Minin': Finn 

The Hamilton Ko.lA Mine uj)l have seven production units of conventional 
equipment working two shifts per day. The equipment will bo of the high capacity 


X 


c 
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iyi’-j with coni liml.'.j;* to b‘> on roj*i frame’ be]t conveyors. 


Ov V f: 




Ti:u of tha !’o. 9 soar! ns:;j;;ned to this nine ie expect;.J to be the 

:,r.r.e :.u that j.rerr.Sitly beinj produced fren the Hamilton Ho. 1 ilino. Due to 

added dilution of fcr«-iy:i materials causo'd by the compliance ’.:.Lth the Federal 

* 

I 

Coal nine JL-lth i: Safety xct of 19^9, and the increased moisture added by 
sprayinj to allay the dust, "it is expected tb«"-t the average quality analysis 

• • i 

will not exceed the following: 


;.) 
: i 


hoi sturc 


J >?2. 


9.7Z 16.G/J 

Schedule or Dcvetooront & Production 


Sulfur, Dry 
3 . 6 ^ 


Rtu, An Rec'd. 
10,930 


1 


An estimate of the time to place this mine in full production has been 

prepared. It is estimated that all of the outside facilities and structures 

« 

can be completed by the time the operating shafts are completed. Time has been 
included for engineering, site preparation, shaft construction, surface facilities 
construction, and the development period to brir.^ the nine to full production. 


i 





\ 
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su;j : 

cAiTiV.i, efpe;;:;:. ore 

i.o.ia izrx 
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Overland Overland 

licit Conveyer Truck 


Land Acquisition • • 

$ 125,000 

$ 125,000 

En^ineerin z 

13*0,000 • 

i5o,c:c 

Temporary Construction Facilities L Site Preparation 

161 i,0G0 

16k,cco 

Power Supply Outside. 

123,000 

- 125,000 

Miscellaneous Surface Structures 

* 303,000 

303,000 

Hoist Shaft - 20-Ft. Diameter : 

1,333,000 

1,33*3,000 

Hoisting Shaft Equipment 

1,337,000 

1,337,000 

Supply Shaft - 22-Ft. Diar.eter ' . 

1,133,000 

l,133,CCO 

Suj.ply Shaft Equipment ‘ 

763,000 

763,000 

Exhaust Airshaft - 20-Ft. Diameter . • 

713,000 ‘ 

713,000 

Mine Ventilating Fan 

• 8?,000 

85,coo 

Coal Handlin' << Storage Facilities 

. 5ol*,oco 

5ol*,coo 

Overland Belt Conveyor System : 

2,027,000 

mm m 

Overland Truck Haulage System . 

— 

2,003,000 

Production & Roof Boltinj Equipment ■* 

• 2,972,000 

2,972,000 

Haulage L Safety Equipment :• . 

■. 1,11*1,ooo 

1,11-1,000 

Rock L. Grading Equipment _ ' ',•/ 

338,000 

338,000 

Belt Conveyors it Terminal Groups • q ' • 

*. 1,661,000 

1,661,000 

Power Supply Inside 

•' • 711.000 

711,000 

- * / •• Total 

$13,603,000 

$15,3*81,000 

Tons Per* Year y .• • • ’ : : 

• -'1,81*8,000 .. 

• • # 

1,81*8,000 

' • • • * # t 

Development Tons 

1,U*1*,0C0 

i,U*l*,ooo 

Development Cost . 

• 

•• 

Mine General Expense ($0.910/fon) 

$ 1,01*1,010. 

mm mm 

^S0.913/Ton) 

- - 

$ 1,0L1*,1*72 

Labor Cost ($2.392/Fon) 

2,736,1*1*8 

- - 

($2. Ij^l/i’on) 

- - 

2,803,931* 

Supplies L (Xitside Services ($1.7l*3/Ton) 

1,993,992 

- - 

($1.73*3A on) 

mm mm 

2,005,1*32 

Extra Work # _ 

• 


Overcasts 

50,000 

50,000 

Install Track L Belt Drives 

1*0,000 ‘ 

1*0,000 

Install Unit Electrics 

l»,oco 

l*,oco 

Timbering 

173,000 

175,000 

Initial Drivcarjc • . • 

85,000 

85,000 

Purchase Stock Items 

120,000 

120.CC0 

* 

• $ 5,771,95k 

$ 5,851 ,,322 


C 





Exhibit 


Report to Indiana-KentuckyEloctrie^Corporation 

(IKLC) section 6 of the Agreement 

Dated December 19, 1966 - Annexed to Affidavit 
of James G. Park 


iWwV'". c 

iiM.ji.vf.: • i. ja r.n.-i 

C *}'J i .* Ii x..»i _t • i w* 


33 a 


I.-; :.i 'iio:; 

limit Hite, crop damage, fencing, etc. 


0 122,000 


r.iiGii'oomi.o 

Detail layouts r-r. i specifications fer shafts, 
associate:! facilities, cutsidc facilities, and 
division engineering . 

te.pcrarx cl::gt::uctig:: facilities and site RtE?;juTiaj 

Road construction ... 

Surface drains ..... 

Site preparation . 

Construction power expense ..... 


PCWER SUrFuY OUTSIDE . 

MISCELLANEOUS SURFACE STRUCTURES 

Dathhouse, supply room, and office .... 
Bulk rock dust silo-fccdcr and borehole 

Roof bolt storage shed . 

Oil and gre-ase tanks and borehole. 

Ponder and cap magazines .............. 

Heavy equipment shed . 

-Racks for mine yard supplies .. 

Supply yard surfacing .. 

Supply yard tracks . 

Fire protection system ... 

Fresh water lake ... 


$ 120,000 


140,000 
20,000 
60,COO 

>j?i .000 

1614,000 


$ 122,000 


100,000 

22,000 

6,000 

9,000 

12,000 

12,000 

3,000 

12,000 

22,000 

12,000 

72,000 


$ 303,000 


HOISTING SHAFT - 20-FCOT DIAMETER 


Contractor set-up coot .. 

Collaring 20-ft. diameter x kO-ft. deep 

Sinking and panning - 700 ft. 

Six-inch concrete lining - 700 ft. 

Shaft bottom excavation . 

Shaft bottom concrete ... 

Steel bunions and wire mesh .. 

Rigid bunions below coal seam . 

Rock car dump and floor stool .. 

Stairways and walks below coal scam ... 

Tensioning beams and stops . 

Bottom steel arches . 

Gunitjug . 

Piping, pump, and sump . 


80,000 
82,000 
2)42,000 
209,000 
162,000 
220,000 
2o,ooo 
20,000 
60,000 
23,000 
6,000 
140,000 
16.COO 
211.000 

































Exhibit "A" - Report to Indiana-Kentucky Electric Corporation 
(IKEC) Concerning the Hamilton No. 1 Mine Pur¬ 
suant to Article IV, Section 6 of the Agreement 
Dated December 19, 1966 - Annexed to Affidavit 
of James G. Park 


rcirAji." u 
uAiai/no . la r.nrs 
capital -ii-quih: 

(Continu'd) 


iZ\;rs 


34 a 


Head fra 
Two ri.l.i 
Hcsdfrc-r 


Hid 

; C 


r.QlIP.'.iT 

, ri^id ;;uidch, ar.d dumping station . 

— x u # cicui.cucr whcv«\fcs•• #•#*••*•••••••••••••••••••••• 

ccncrcir foundations, erection, and installation ... 


Skips and oumd ••.-cksi.is;:i . ••••••...••••••••• 

Hoist, -aide, end balance roues . 

Installation of ropes ar.d skips . 

Emergency elevator, including installation . 

Skip losrfinj hop;ers ar.d feeders including installation . 

Sparc Motors, electrical components, and wine, equipment .... 

Hoist, controls, electrics, etc. ... 

lloisb installation ... 

Hoist foundations rr.d buildinj ... 


$ 232,000 
35,COO 
70,000 
50,000 
52,000 
10,000 
150,000 
183,000 
100,000 
270,000 
60,000 
• 95.000 


$ 1,337,000 


SUPPLY SHAFT - 22-FT. DIAiZLTSH 

Contractor set-up cost ... 

Collaring 22-ft. diameter x ho ft. deep .. 

Sink in;* and panning ..... 

Six-ir.ch concrete lining . 

Shaft bottom cxccvati on ... • • • 

Shaft bottom concrete ...... 

Special buntons top and bottom . 

Steel buntons and guides ... 

Pipinj, pump, and sump . 

-Tensioning beams ar.d stops .. 


$ 60,000 
103,000 
296,000 
351,000 
b5,ooo 
113,000 
25,000 
lib,coo 
2b,000 
2,000 

$ 1,133,000 


SUPPLY SHAFT EQUIPi-IEHT 


Headframe complete ... 

Two sets 0-ft. diameter sheaves . 

Headframe foundations, piers, etc. 

Ca^c, cour.ter.;ei.jht, with rope attachment 

Hoist ropes .. 

Rope and ca^e installation .. 

Hoist, controls, electrics, etc. .. 

Hoist installation ... 

Hoist house and foundations . 

Sparc motors, electrical components, 


l> 


$ 116,000 
35,000 
36,000 
• 5o,coo 
31,000 
30,000 
265,000 
50,000 

75,000 

7 5.000 
$ 763,000 


and mice, equipment 


• • • • 
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Report to Indiana-Kentucky Electric Corporation 
(IKEC) Concerning the Hamilton No. 1 Mine Pur¬ 
suant to Article IV, Section 6 of the Agreement 
Dated December 19, 1966 - Annexed to Affidavit 
of James G. Park 


IETA .11.0 C? 

H.'Ui.ye.'i ia ;;:!:k 
CArnvj. 

_(OfiUV '_ 


35 a 


ELKAUST JiiTsiVA?! - 20 UlhSiiA 


Contractor :ct-up cost . 

Cull«'-rir • 20-i't. diameter x iiO-ft. deep 


C' <! * l • * • I •• 
w> 1 I... 1*1 j 


Six-*ncl) concrete lining -.- 

Bottom station excavation and concrete 

Piping, pur.p, and eurap . 


KIKE VLKTILATIKG FA1I 

Purchase fan, drive,.controls, etc. 
Fan erection . . 


6o,C00 

It?, 000 
21-5,000 
289,000 
50,000 

2?i ,000 

713,000 


$ 60,000 

_25.000 


COAL IJAKDLIKG L STORAGE FACILITIES 


Rat; coal silo feed belt conveyor 

10,000-Ton raw coal silo . 

Payloader . •••••« 


0VERLAKD BELT CCiVEYCR SYSTEM 


Right-of-way - 3.3 miles . 

•Clearing, grading, arid fencing .-. 

- Belt conveyor structure, machinery, covers, and foundations 

Belting - 36-inch ...... 

Power lines, transformers, and wiring .•.. 


0VEHLAKD TRUCK HAULAGE SYSTEM 


Right-of-way - h.l miles . 

Clearing, grading, and fencing ... 
Roadway, cut and fill 22,COO ft. . 

Drainage structures .. 

Crushed limestone . 

Truck unloading station and feeder 

Silo feed conveyor .... 

Motor grader . 

Tank truck sprinkler .. 

Four - 120-ton coal haulers ...... 

Truck spare parts .... 

Power equipment and wiring .. 

Truck maintenance shop . 


85,000 


95,000 

375,000 

311.000 

5oit,ooo 


$ 195,000 

It 9, ooo 
l,275*000 
1*76,000 
32.000 

$ 2,027,000 


$ 255,ooo 

63,000 
261*,000 
95,000 
- 173,000 

125,000 
95,000 
55,000 
25,000 

630,000 

6o,oco 

8,000 

175,000 

$ 2,003,GOO 
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Report to Indiana-Kentucky Electric Corporation 
(IKEC) Concerning the Hamilton No. 1 Mine Pur¬ 
suant to Article IV, Section 6 of the Agreement 
Dated December 19, 1966 - Annexed to Affidavit 
of James G. Park 


iravjv; OF 
i:v,:ji,?c:: ;:*j. 

capital refinements 

(Conti:vs-;n)_ 


36 a 


Pa.’Ri SUPPLY II3ID3 


Newer cquijv.ont. .... 

CiiU.LC .. 

Cable couplers . 

TrcOloy, switcher., 1’ncdrr, etc. .... 

Lifting .. 

Communications ... 






PRODUCTION AND ROC// BOLTING F/JUIPi-Q^ 

9 New A.C. loading machines .... 

18 Coal haulage units . 

9 New a.C. cutting machines .... 
9 New roof bolting machines •.... 

9 New coal drills . 

Component replacement parts .... 


HAULAGE AND SAFETY EjUIPIIEin* 

8 Supply locomotives - battery and-trolley combination ..... 


lj Hew rail and timber trucks . 

, 1 Sand car ..... 

Rock dust equipment (l main, 8 section, and U bantams) 

0)| Rjbbnr-t.lred supply trailers ... 

Oh Track supply cars ... 

Communication system, mobile .... ••••••••• 

Pumps-pipe-track, initial needs only .... 

7 Mantrip busses ...... 

0 Track jeeps .....• • 

Lowboy ....... 

10 Battery-powered scoops - 8 small and 2 large . 


ROCK AND GRADING EQUIMi'f 

Used cutting machines (lORU) 
Used loading machines (lhBUo) 

'Used shuttle car . 

Air compressor .. 

2 Jack hammers . 

Rock handling system ........ 


371;, 000 
178,000 
69,000 
16,000 
25,000 
ie.000 

711,000 


$ 612,000 
792,000 
936,000 
180,000 
182,000 
270.000 - 

$ 2,972,000 


208,0-00 

8,6oo 

hoo 

190,000 

168,000 

168,000 

11,000 

39,000 

60,000 

ll7,000 

5,ooo 

236,000 


$ i,iia,ooo 


22,000 

22,000 

22,000 

10,000 

lj,000 

250.000 

330,000 





























Exhibit "A 


belt cL'::v;;ic.:3 

10 - 36-ir 
21/00 }'t. 
Ii3> 200 Ft. 
lj - Ij2-Im: 
9 Ratio be 


" - Report to Indiana-Kentucky Electric Corporation 
(IKEC) Concerning the Hamilton No. 1 Mine Pur¬ 
suant to Article IV, Section 6 of the Agreement 
Dated December 19, 1966 - Annexed to Affidavit 
of James G. Park 


DETAl' Of' 

H-.iai.Tu 

C.j »1 ,Ln<L i.«ai ..itie . v j An *.u J.«v» ...LI o 
(Cirii 1 ■-1) _ 


37 a 


a:;d tereieal g.icjps 


>ch terminal croups . 

:-op2 belt sti-uetnrc - 36-inch . 

belting - 36-inch . 

:!i x IjOfO-ft. rope structures and conveyors, complete 
•It feeders ... 


$ 213,000 
219,000 
223,000 
651,000 
315,00 0 


$ 1,661,000 


GRAND TOTAL - .OVERLAND BELT CONVEYOR SYSTSi 


GRAND TOTAL - OVERLAND TRUCK HAULAGE SYSTEM 


$15,605,000 

$15,501,000 
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Report to Indiana-Kentucky Electric Corporation 
(IKEC) Concerning the Hamilton No. 1 Mine Pur¬ 
suant to Article IV, Section 6 of the Agreement 
Dated December 19, 1966 - Annexed to Affidavit 
of James G. Park 


£. V#\t.Pi C-w*. 1 - 

r-»* co;i. zc::w: 


...vv tif.-.-.irtcn ns. ia 

_ 

FIT. JV.'iE “ _ 



( 

1 














































Exhibit "A" - 


Report to Indiana-Kentucky Electric Corporation 
(IKEC) Concerning the Hamilton No. 1 Mine Pur¬ 
suant to Article IV, Section 6 of the Agreement 
Dated December 19, 1966 - Annexed to Affidavit 
of James G. Park 
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Exhibit "A" - Report to Indiana-Kentucky Electric Corporation 
(IKEC) Concerning the Hamilton No. 1 Mine Pur¬ 
suant to Article IV, Section 6 of the Agreement 
Dated December 19, 1966 - Annexed to Affidavit 
of James G. Park 


. TADLS I 

mu, hcj.z i!!!' , o.u:vrie:i 
!!0. 9 S2AM 
IIAIilLTO:: K0. 1A 1IINE 


Hole Jj(). 

Depth,- Feet 

Coal Thickness , Inches 

U -72 

788 

60 

* U-Ol 

669 

66 . 

U-B2 

70 9 

63 

U-6h 

61,0 

5U 

U-87 

698 

51 

U-91 

731 

51 

• U-93 " 

666 

60 

U- 9 I 4 

692 

. 63 

U -96 

61,6 

60 

No. k Airshaft Site 

677 

' • §1 _ 

* .* * • 

Average 

692 

60.5 

1 


- 15 -. 


Exhibit "A" - Report to Indiana-Kentucky Electric Corporation 
(IKEC) Concerning the Hamilton No. 1 Mine Pur¬ 
suant to Article IV, Section 6 of the Agreement 
Dated December 19, 196^ - Annexed to Affidavit 
of Jajnes G. Park - . • 


TAPIS U 

HAiiji/rcjM.'o. i a kins 
SC ii;--fdi.S G7 DEVELCrllmNT £ r.'luXCTIOlJ 


Fhase 


Tov Shift 
Clean Tone 

Production Clean Tons 
Month Shifts Hate . Per Month, 


Eji2ir.ceriiv; & Site 
Preparation 

Excavation of Shafts, 
Surface Facilities 
Erection, . ........ 

Bottom Arrangement_ 

ti Set Up 

i 

I 

Development Period 



( 



Full Production 


1-2 

■ 3 - 21 * 


25 -_ 2_6 


27 

1-1-0 

250 

10,0C0 

’ 20 

1-1-0 

,250 ..... 

10,000 

29 ' 

1-1-0 

250 

10,000 

r *. 

1-1-0 

330 * 

15,260 

30 * 

1-1-0 

360 

15,200 


1-1-0 

1*50. . . 

19,600 

T • 31 “ 

1-1-0 

250 

10,000 


2-2-0 

I*>0' 

39,200 

3? 

1-1-0 

•360 

15,200 


2-2-0 

1*90 

39,200 

33 - 

1-1-0... 

.■..250 _ 

__ .10,000 . 


3-3-0 - 

1*50 

58,800 

' 3l* 

1-1-0 . 

380. 

15,200 


3-3-0 

1*50 . 

. * 50,800 

35 

* 1-1-0 

250 

10,000 


l*-l|-0 

1*90 

78 , 1*00 

36 

1-1-0 

3C0 

15,200 


h-lj-o 

1*50 

78,1:00 

37 

1-1-0 

250 

10,000 


5-5-o 

1*50 

90,000 

30 

1-1-0 

380 

15,200 


5-5-0 

• 1*50 

98,000 

39 

1 - 1 - 0 . 

250 

10,000 


6 - 6-0 

• 1*50 

117,600 

1*0 

• 1 - 1-0 . 

3C0 

15,200 


6 - 6-0 

1*50 

117,600 

1*1 

7-7-0 

550 

151 *, 000 


Total Tons 


1 , 11 * 1 *, 000 




Exhibit "A" - 


Report to Indiana-Kentucky Electric Corporation 
(IKEC) Concerning the Hamilton No. 1 Mine Pur¬ 
suant to Article IV, Section 6 of the Agreement 
Dated December 19, 1966 Annexed to Affidavit 
of James G. Park 


sTwm/ji'j cor: dvdcet 

1C.\CD CHVJv: rOAL C0:-5*AT/ 

\;^z Sinaia 

VS92ZCUZVJL , XS1;I'JCKY 


42 a (15-lA-U) 

KINK Htsillcn No. 1 
ISSUE 

kit. dave__ 



- \'C.77~~ ccal jcr ciy"fro-r. “ ’ section shifts for > 

dcyn p'.r v'.t-k jx!r you*, cxclvilrc holidays. .. 

?j,0 

Ci’KRATw’O r#Vf KTI I3 COST _ ~ _ 

Ecll.irt I’Dollars/ild. Unit 
Per Trr. 


Ch. Oi.cr. Acs'* 


Item 

lie. _WK 


laioh o*’K3/,?e:c 

1A_Sc? t total _ 

2.A1 L-.i:de •• Scrv.'.re 



*|)o-"'. not include 11/12/71 UKWA v/«n| > -‘ >n<:»e,r, 


BLE 




















































r».T. sc*, e.7.1 s fay :ois tuv <.s r.*v 
,ta/ *«r/MT r.'-.<:r:v; cyit-s-- ::v 


! 




Exhibit "A" - Report to Indiana-Kentucky ^e c ^ ic c °*;P°ration 
(IKEC) Concerning the Hamilton No. 1 Mine Rur 
suant to Article IV, Section 6 of the Agreement 
Dated December 19.. 1966 - Annexed to Affidavit 
nf .Tames G. Park 




4&761.24 I 524.CS 
















































































































































































Exhibit "A" - 


Report to Indiana-Kentucky Electric Corporation 
(IKEC) Concerning the Hamilton No. 1 Mine Pur¬ 
suant to Article IV, Section 6 of the Agreement 
Dated December 19, 1966 - Annexed to Affidavit 
of James G. Park 


I MB 

19 

Bill 

999991 

■iiiiiflii 


lEiiiimi 


/ 





























































































































































































Report to Indiana-Kentucky Electric Corporation 
(IKEC) Concerning the Hamilton No. 1 Mine Pur¬ 
suant to Article IV, Section 6 of the Agreement 
Dated December 19, 1966 - Annexed to Affidavit 
of James G. Park 


























































































L'.por. Cnjr.CTl .T. WORK SlIFFTT 
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Exhibit "A" - Report to Indiana-Kentucky Electric Corporation 
(IKEC) Concerning the Hamilton No. 1 Mine Pur¬ 
suant to Article IV, Section 6 of the Agreement 
Dated December 19, 1966 - Annexed to Affidavit 
of James G. Park 


■mil 

iiiiismii 

mm 


'III 


[iisiijUj 

■■ 

iiiiii 
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Report to Indiana-Kentucky Electric Corporation 
(IKEC) Concerning the Hamilton No. 1 Mine Pur¬ 
suant to Article IV, Section 6 of the Agreement 
Dated December 19, 1966 - Annexed to Affidavit 
of James G. Park 


49 a 


jwniA'c:; 1 

capital ./u-c r\.;i 23 u:;m 


\ * 




COST III 



jytCB 

• mm j O’ "V * 


11 

- Rev: 

A.C. 

Leading Machines . 

$ 710 

11 

- Hew 

A, C. 

Cut tin 3 M'tchir.es ... 

l,lbh 

3.3. 

- How 

A.C. 

Coil Drills ... 

220 

22 

- Hew 

A.C. 

Hoof Boltin? Machines ..'. 

1>!;0 

33 

- lie;/ 

A.C. 


l,l»52 

1 

- Lot 

Cf S] 

>arc Compo-'-ents .... 

!:03. 


Total 




muL;.or. li z:.?r:n Kcuir:^::? 

11 - Battery-Powered Scoops ..... $ 231 

31 - Portal Busses . 99 . 

11 - Track Personnel Jeeps ... 66 

3 - Bulk Hock Bust Transfer Cars .. 72 

11 - Rubber-Tired Rock Bust Distributors . 190 • 

3 -'Track-Mounted Roc!: Dust Distributors ... 5h 

7 - v 7,eee:*.etivcs .... 182 

190 - Rubber Supply Trailers ...... 190 

132 - Rail Supply Cars .. 26!i 

• J> - Rail 6 . Timber Trucks ..... 13 

« 11 - Powder Cars ...•. 22 

11 — Cap Cars .i«................m.....................<< _ _H 

2 - lowboys . 10 

1 — Lot Of Pumps, Pipe, ^ 1 iuciC 

* . Total $1,599 

r«?k )!a;!di.i::g ?y.yj7PM:;:r 

2 - Rock Loading, Mining to chines ... 0 150 

n - Used Shuttle Cars . 100 

3 - Roof Boltin” Machines . 60 , 

li - LlovatiHj Conveyors . 60 

75 - Solid-Bottcm Rail Hock Cars .. 100 

Total $ 550 


1 













































E v hibit "A" - Report to Indiana-Kentucky 5^® C Mo^ C i C Mine r pur- n 
ExniDlt (IKEC) Concerning the Hamilton Ho. 1 Mine Pur 

suant to Article IV, Section 6 of the Agreement 

Dated December 19, 1966 - Annexed to Affidavit 

of James G. Park 

3h - 7!*0 KVA IV.r.r Centers •. $ 

Ill - Unit. Volta;*, Ewitchi.'.urcs . J-5U 

35»000 Ft. - 3.5 KV Mine I'f.:r.r Cable ... 23.0 

Ct~v.u :>Lc lions oyster«, 3.6 16 i.c‘Ji3 o............ • 33 


3 - 150 i;w Kcetifirr For Hock Loading 


Total 


$ 66 !* 


50 a 


no. li /«~i5? ft ::o. 3 pc-?.t;.l * • • * • 

20 1 Diameter Shaft, Hew Fan, ’./ire Line, 6: Electrics .$ Gl? 

• , Hew Elevator, Bathhouse, Parkins Lot; Water System, Etc... 35l 


Total 


$1,170 


ho. 5 /.ir.Sih'.rr 'ft ;:o. 1 , phtai • • .. .• 

22 1 Diameter Divided Shaft, Supply 2c llan Elevator, 

Hew Fan, Wire Line, 2c Electrics ... 

HcVf Elevator, Bathhouse, Parkins Lot, Water System, Etc... 

* . • Total 


BELT CCKVSY02S 2: FEEDERS 

1 - 5h" x 2000' Belt Conveyor Complete With 

Belting 2c Electrics .. 

3 - Ij2" x nOuO' Bolt. Conveyors Ccr.pletc With 

Boltins 2c Electrics . I . 

’ 21 - 36" x 2]|00'. Belt Conveyors Complete- With 

” _ ■ Bel tins 2c Electrics ..... 

0 - 36 " Belt Conveyor Drives, T?.kc-Up, ft Tail 

For Sc. Ups . 

Ill - Jlatio Belt Feeders (3 for moving) . 


$ Sbo 
G5o 

$1,350 


$ 120 


Total 


$2,lCG 


outside Ec'jirii:;^ 

2 - Front End Loaders ft Fork Lifts 

• 2 - Pick-Up Trucks .. < 

2 - Diesel Supply Locomotives .... 


Total 


$ 61, 
6 

_52 

$ 120 


jiiEcr.i h'\:r/.c ; js 


Miscellaneous Tools, Equipment, ft Supplies ...$ 1G9 


g:lm:d total 


$02,159 
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Report to Indiana-Kentucky Electric Corporation 
(IKEC) Concerning the Hamilton No. 1 Mine Pur¬ 
suant to Article IV, Section 6 of the Agreement 
Dated December 19, 1966 - Annexed to Affidavit 
of James G. Park 


1IAMI1.T0H 1A MIKE . . 

Projected Coots 

i * 


Mine Cost 

$5-10 

Depreciation 

.-.68 

Equipment Rental 

.03 

Other Overheads 

. .32 

(Selling, General and 
Admin. Exp., other taxes) 

$ 6.13 




cd on n/i2/7JL U.M.W.A 


rates 


(■ 





REPLY AFFIDAVIT OF ROBERT C. MAYNARD, ESQ. 
SWORN TO JUNE 4, 1973 
IN SUPPORT OF DEFENDANT'S MOTION TO 
DISMISS 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

[ SAME TITLE ] 

STATE OF OHIO ) 

) SS. 

CUYAHOGA COUNTY) 

I, Robert C. Maynard, being duly sworn, depose and 

say: 

(1) That I am one of the attorneys of record rep¬ 
resenting the defendant in this action; 

(2) That I drafted the first proposed Submission 
to Arbitration of the dispute between Island Creek Coal Com¬ 
pany and Indiana Kentucky Electric Corporation in May 1971 
and sent it to Mr. James G. Park, one of the attorneys for 
the plaintiff, on or about May 20, 1971; 

(3) That the letter attached hereto as Exhibit A 
is a true copy of my letter of May 20, 1971 to Mr. ParK; 

(4) That the proposed Submission which I sent to 


Mr. Park made no reference to termination or to any alleged 
right on the part of Island Creek to terminate the contract, 
nor did it contain any of the recitals in the first two 



53 a 

REPLY AFFIDAVIT OF ROBERT C. MAYNARD, ESQ. 
SWORN TO JUNE 4, 1973 - IN SUPPORT OF 
DEFENDANT'S MOTION TO DISMISS 


paragraphs of page 2 of the Submission agreement. 

(5) That approximately one week there¬ 
after I received from Mr. Park an amended form of the Sub¬ 
mission which added the first two paragraphs on page 2 of 
the present Submission agreement, and the words "Remedy 
Sought by Island Creek: Termination;" 

(6) That the letter attached hereto as 
Exhibit B is a true copy of a letter of May 25, 1971 I 
received from Mr. Park in which he stated "we believe 
that Island Creek has the right to terminate and have 
amended the submission accordingly;" 

(7) That another change was made on the 
first page of the Submission by Mr. Park pursuant to a re¬ 
quest contained in my letter of June 10, 1971 which is 
attached hereto as Exhibit C, and the Submission agreement 
in its present was received from Mr. Park with his letter 
of June 14, 1971 which is attached hereto as Exhibit D. 

(8) That I caused the joint Submission 
agreement to be filed with the Cleveland Regional Office of 
the American Arbitration Association on June 22, 1971. 

s/ Robert C. Maynard _ 

[Duly sworn to 
June 4, 1973] 


Exhibit "A 


"a" - 


Letter dated May 20, 1971 
from Robert C. Maynard to 
James G. Park - Annexed to 
Affidavit of Robert C. 
Maynard 


/TV 
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SQUIRE. SANDERS & DEMPSEY 


l 


Exhibit A 




Hay 20, 1971 


• ■ • v 


’•J S ’ 


. > 

• 


< * •. 


JasG3 C. Perk, Esq. '• 

Buchane;., Ingersoll, Rodewald, 
Kyle & Buerger 
1800 Oliver Building 
Pittsburgh, Pennsylvania 15222 


V * . < •' • • • 

• • • • ,V . 

• • i , . 




Re: Indiana-Kentucky Electric Corporation v. 
Island Creek Coal Salc3 Company, et al. _ 


Dear Mr. Park: 


: •• ‘ i 

• *• , t 

\r; \ 


> • • 1 .*.• f • 

m * . * 9 . 


.V 

*.. ■* ■ • v 

... . • ", 

V /•*£. . 

* \ • *, • 


* < 


Enclosed herewith please find the original and three copies 
of our proposed Submission to Arbitration of the above-captioned dispute. 

If your client has no objection to this joint submission, would you kindly 
sign and return to me the original and tvo copies at your earliest conven¬ 
ience. I will then file the original and one copy at tb«* oicveland Rcgion-M 

Office of the American Arbitration Association. :*.\y y \ ;■ 

As I mentioned to you on the telephone earlier this week, I 
attempted to fairly represent the claims of the parties in the Submission. 
Your suggestion about a reference to the specific mine mentioned in the 
contract is included in the paragraph stating Island Creek's position. If 
you think that paragraph should be enlarged, modified or changed in any 
respect, I would appreciate your having the Submission retyped incorporating 
such changes, executing same and returning it to me for filing. 

Thank you for your courtesy and cooperation. 

Sincerely, 


Robert C. Maynard 


RCM:plc 

Enclosures 


55 a 


Exhibit "B" - Letter dated May 25, 1971 
from James G. Park to 
Robert C. Maynard - 
Annexed to Affidavit of 
Robert C. Maynard 


Exhibit B 


Buchanan, Ingersoll, Rodewald, Kyle & Buerger 
attorneys at law 


JOHN 6 «UC«»N*M 
riUNII * INGIMSOU 
MUl O POOC w*iO 
WIliiAM J v tit. J* 

OAViO I PUl“GffP 
C LHC A C *'««• 

CMOMV 0 »TH 
OONALO lM«f»*«€» 
AICBAHOC" llAC* 
OCOAGC H Nl'Nlt»H,J». 
(OWAMO H. SChOyCA 
PC R POWLAMO 
POPffPT f- PATTON 
OLCNN P. "CIO 
JAMJI O W«« 

JAMES O- MOPTON 
WIUIAM T. POOCWALO 
JACK O- APHRTPOHO 


t OU'S | M*NUC l. 
■Oa[N> L f»ANt| 
ClAf'ON A SWCC Nff * 

A SlDNd NCOMti 
WILLIAM P MiWl'N 
ALAN PPUCC POWOCN 
GffOPGC L caps 
1 A PAT C PHILLIP* 
JAMES P. SWEENI 
|I(PM(Na GCOPGC 
TmOmaS m. Thompson 

CALVIN P. MAPVffT 
POPE »T A. JOHNSON 
m rpuce McCullough 
JOHN J. PCTPUSH 
G PC GOP T A PC A P|ON 
P Off LL I'CGLffP 
OAVIO H. PffPCl 


iflOO OLIVER BUILOING 

PITTSBURGH, PA. 15222 

ARC A CODE 412 
TELEPHONE 2®i-OT?0 


May 25, 1971 


Robert C. Maynard, Esquire 
Squire, Sanders & Dempsey 
1800 Union Commerce Building 
Cleveland, Ohio M115 

Re: Island Creek vs. Indiana-Kentucky 

Electric Corp. 


Dear Mr. Maynard: 

I have revised and enclose herewith the original 
and three copies of a proposed Submission A £^eve ^ 
Please note that in our review of the file we beli 
that Island Creek has the right to terminate and have 
amended the submission accordingly. 

I have signed all four copies. Wouid you p ^* 
flttTch a codv of the Agreement as Exhibit A. If posslbl , 
I would like to discuss the mechanics of handling the 
arbitration with the Cleveland office at the time of 
submission. This may not be possible because of a rather 
hectic schedule over the next couple of weeks. 



JGP:Is 
Enclosures 
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Exhibit "C" - 


Letter dated June 10, 1971 
from Robert C. Maynard to 
James G. Park - Annexed to 
Affidavit of Robert C. 
Maynard 

r-'* 
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SQUIRE. SANDERS & DEMPSEY 


Exhibit C 


, June 10, 1971 


James G. Park, Ecq. ‘ • . 

Buchanan, Ingersoll, Rodev:.J.d, . ■ 

Kyle & Buerger . • 

lOOO Oliver Building 
Pittsburgh, Pennsylvania 15222 

Re: Indlana-Kentucky Electric Corp. v- Island Creek 


• >*A *, 

, . 


t •• 

: ,1 • 


r 


Dear Mr, Park: ‘ ’ • * • 

Pursuant to our recent telephone conversation I return herewith 
the Submission to Arbitration in the above-captioned matter. Wo^ld you 
kindly have the first page retyped, deleting from the second full para- 
aranh the words - "from its Hamilton Ho. 1 mine near Uniontown, Kentucky 
to IKEC's Cliffty Creek Plant near Madison, Indiana" and inserting inotea 

the words - "to XKEC." , 

Secondly, would you kindly review the enclosed letter to the 
American Arbitration Association. If it accurately describes our agreement 
with respect to compensation of the arbitrators and discovery, please sign 
the letter and return It, together with the revised Submission, to me 
at your earliest convenience. 

It occurs to me that since we have requested three arbitrators 
we ounht to file four copies of the Submission, contract and guarantee, 
ll weS a^four copies o? the letter to the American Arbitration Association. 

' ’ . I#**. / * 1 * j 

Thnnk you for your cooperation. 

.. • Sincerely, 


Robert C. Maynard 


RCM:plc 

Enclosure 


Exhibit "D" - 


Letter dated June 14, 1971 
from James G. Park to 
Robert C. Maynard - Annexed 
to Affidavit of Robert C. 
Maynard 
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Exhibit D 
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jO**n j mctmo»m 
C*(CO*'A Ml*MtOM 
M OCbb ItCObIR 
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June 1^, 1971 


Robert C. Maynard, Esquire 
Squire, Sanders & Dempsey 
1800 Union Commerce Building 
Cleveland, Ohio 4H115 


IKEC vs. Island Creek Coal Company 


Dear Mr. Maynard: 

I have revised the Submission as you requested 
and enclose four copies of the Submission which I have 
signed. I am also returning to you four copies o 
letter* dateu June 10, which I have also signed with the 
request that paragraph (1) bo revised so that the amount 
in terms of the fee <-o be negotiated are to be mutually 
acceptable to the parties. 

Perhaps it would be advisable for me to plan 
to meet with you at the time cf filing 
isolate any other logistical problems. Would you 
nipase call me at your convenience and will will 
dotermine whether it is possible for me to be able to 
arrange to be in Cleveland at an appropriate time. 

Sincerely, *—>. 


JGP:Is 
En'losures 

cc: Joseph L. Reynolds III, Esq. 
Corporate Counsel 
Island Creek Coal Cc npany 
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REPLY AFFIDAVIT OF RALPH DUNLEVY 
SWORN TO JUNE 4, 1973 
IN SUPPORT OF DEFENDANT'S MOTION 
TO DISMISS 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

[ SAME TITLE ] 

STATE OF NEW YORK ) 

: ss. s 

COUNTY OF NEW YORK) 

RALPH DUNLEVY, being duly sworn, deposes and says: 

1. I am Vice President of defendant Indiana - 
Kentucky Electric Corporation ("IKEC"), and I am familiar 
with the background of and the facts involved in this ac¬ 
tion. I submit this affidavit in support of IKEC's motion 
to dismiss this action. 

2. As early as September 16, 1969, plaintiff 
Island Creek Coal Sales Company ("Island Creek") began to 
request price increases as the result of alleged increased 
costs purportedly the result of compliance with the Federal 
Coal Mine Health and Safety Act (the "Health and Safety 
Act"). See Exhibit A annexed hereto. 

3. From that date forward Island Creek on many 
occasions complained about the impact of the Health and 


Safety Act and demanded price increases. 
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REPLY AFFIDAVIT OF RALPH DUNLEVY 
SWORN TO JUNE 4, 1973 - IN SUPPORT 
OF DEFENDANT'S MOTION TO DISMISS 

4. On November 24, 1970 a letter agreement pro¬ 
viding for a temporary increase in price contingent upon an 
audit being made by certified public accountants as to the 
amount of Island Creek's actual increased cost per ton with 
provision for a retroacti.e readjustment was executed. A 
copy of this agreement is annexed hereto as Exhibit B. 

5. Further correspondence relating to the Health 
and Safety Act prior to June 10, 1971 is annexed hereto as 
Exhibit C. Said correspondence includes a letter dated 
May 18, 1971 which requests a further increase in price ef¬ 
fective April 1, 1971. 

6. It is clear that the dispute over alleged in¬ 
creased costs arising under the Health and Safety Act was 
very prominent well prior to the execution of the Submission 

to Arbitration of June 10, 1971. 

7. I was present at the meeting of December 14, 
19*5; referred to by Mr. Park in paragraph 7 of his affidavit 
sworn to on May 16, 1973. That meeting was devoted almost 
entirely to a presentation by the representatives of Island 
Creek of the materials contained in the memorandum which 

is annexed as Exhibit A to Mr. Park's affidavit. These 


60 a 

REPLY AFFIDAVIT OF RALPH DUNLEVY 
SWORN TO JUNE 4, 1973 - IN SUPPORT 
OF DEFENDANT'S MOTION TO DISMISS 

materials related to Island Creek's analysis of the cor¬ 
rective steps which would have to be taken to make it pos¬ 
sible to deliver the coal which IKEC required. There was 
no occasion for any discussion of the parties litigating 
posture or the scope of the previously executed Submission 
to Arbitration. 

s/Ralph Dunlevy __ 


[Duly sworn to 
June 4, 1973] 
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Exhibit "A" - Letter dated September 16, 1969 from 
Island Creek Coal Sales Company to 
American Electric Power Service 
Corporation - Annexed to Affidavit of 
Palph Dunlevy 


Ii;la 


I ') c 


\ 

K Com 


Sales Company 



i:>:i ( utivi: 
cu t i c;.: i 



September 16, 1969 


tsot uici.it) Avrimi: 
CLEVELAND, OM'O ««IIS 


Mr, Edward V.’er.p 

N . • « 

Amcvi.cnn^Electric I’ov.'cv Service Corporation • 
Two Droadway 

Hew York, Kcw York 1000A 


Dear Mr. V.'esp: 


:, lycw York ] 
>: 

He: 


Hamilton Contract - Increased Safety Costs 


This refers to the very real problem of increased production costs which 
occurred since the first of the year because of the necessity to comply 
with more stringent safety standards. 


As you already know, Federal mine inspection'procedures in all areas, as 
a result of public pressures, have been drastically revised. The result 
lias been more, frequent inspections and sterner enforcement of what amounts 
to entirely new safety standards, and wc must comply in c'»ery respect. 

it •:». 

l'oiInnately, the. l.Vst Kentucky area lias not felt the impact of these new 

procedures lo die extent mat they have hit.the Eastern fields. On the 
basis of a careful study at the operations level, wc have made this dc- 
Icrmi.nai:ion of increased costs of Federal and State safety compliance: 

Increased roekdust cleaning, inspection, 


etc., -per ton of clean coal: 

$ 0.002 

cased rockdurl requirements per ton 


of clean coal: 

0.010 

Tot al 

$ 0.012 


Our contract reads in pari, Article IV, Section 6: 



* 


"The part !es herein ..Iso reco;,ii i r.e the possibility that, dm'iu|; 
the con'inua.of this Ap/recMenl., legislative or regulatory 
beilies oi lie court . may impose. l'c;;ii 1 a l i oils or rest i i e. I tons 
relaliap. to win in- practices which \. - i 11 make it impossible or 
• )m ( < i.e i . cal ini' .Seller lo continue to produce coal for delivery 
hcreuii ter. Fauii regulations or restrictions could pertain Lo, 
but Would III*: iicCcs: ii i 1 y be limited to, ail' pollution, water 
pollution, waste di posal or surface subsidence, If any such 
regulations or restrict ions are imposed and if as a.result 
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thereof Seller i.n >1:; sole jmlj•im;nL dccidus that it uill he 
impossible or impr.ielic.il for Boiler to coiUimic to produce 
co.nl for delivery hereunder, Seller shall so advise Buyer and . 
thereupon Seller and buyer shall prompt ly consider what correct;rvc 
slops they ran take in Lhe mining and preparation of tlic coal nt 
Seller's mine and in the .hand 1 j.ng and combustion of thcco.nl at 
Buyer's plant; and if in Seller's sole judgment such steps will 
not, wfrhouC imrca:; enable expense r.o Seller, make it possible 
for Seller to continue to produce coal for delivery hereunder* 
without violating such regulations or restrictions, Seller cl nil 
have the right, upon notice to Buyer, to terminate this Agreement 
without further obligation to Buyer hereunder; provided, however, 
that Buyer may at iL;; option, prevent such termination by agreeing 
• to reimburse Seller for such expense to the extent that Seller, in 
its sole judgment, deems such expense to be unreasonable." 

'Ihc "possibility" of a rc j.nlatory bon, imposing regulations and restric¬ 
tions "relat ing to mining practices" has become a reality, ad wc asl; your 
permission to increase billing as of July 14 by 1.2$ per Lon. This is 
the date shipments were resumed after June 30. The study covers the 
period of fhe first six months of ly69. 



V.'M, Johnston, Manager 
Contract Administration 


VMJ/cb 


t 
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Exhibit ‘B" - Letter Agreement dated November 24, 1970 
between Indiana-Kentucky Electric Cor¬ 
poration and Island Creek Coal Sales 
Company - Annexed to Affidavit of 
Ralph Dunlevy 
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;i i; n i' • . i: i, r.r p c coupe* - ' - .oil 
t l. *_.)•. o. ):•.»>. I O 

)5.n: l Cl)■ i i Station 
Pew York, !!• : Yuri; lOOO'l 


\ 


November 2 ';, 1970 








lie. (•!. Hvanu, lYesident 

la.l and Cr< • •; Clo.'t'* }':ilc:a Company 
.1901 hi c.l.V(I Avenue 
Cleveland^ Ohio M-J.19 

Dour Kv. Evans: 1 


i .• i .■ 


Confir.iins convo'Cntiono nronr Island Crock and 
JKKC representatives, vc a^’cc to a teaporury increase in 
the pv \'ey. of coal under Die Coal Supply A"x oo-.iinut between 
Indl juv.v*jrcn tueVy Dice trie Corpora tion (Buyer) ami Island 
Crcd; Co: 1 Bale.-. - . Company f Sc -1 lor) da tea Deccuber 19, IpSo, 
of a tfiitatlve anuunt of op.l cents per ton, effective 
April 1, 1970. This tentative increase of 02.1 cents per 
. ton is to compensate Seller for additional costs elaii'icd 
because of cov.pl i cnee with the Federal Coal Jit no Health and 
Safely Act of 51969 as stated in Seller's letter of lime 1 , 
1970 .‘ , ••••.• , 

This tentative increase of 62.1 cents per ton io 
to e.O 'tiiiUC tlirou;,!' March 31 > 1971 • The: tentative’ price, 
therefore, effective April 1, 1970 , shall be (i’i.Vit? per ton. 

It in error:] that, as soon after April 1 , 1971 , 
as practicable, an audit by a recognised J'iru of certified 
public aecomitanin; shall bo nr.de and the auditor is to bo 
instructed to conduct the audit as .folions: • ■ 

1 . I!- is t;p;rced that Seller has Incurred addi¬ 

tion:'! ninths costs because of the Federal 
Coal !51 in: Health and Safety Act of .1969'. 
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Exhibit "C" - 


Correspondence Relating to the 
Health and Safety Act prior to 
June 10, 1971 - Annexed to 
Affidavit of Ralph Dunlevy 
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(a) Price Uator'noupc ?■:_ Co. . . »••/'•*. 

(b) bybrand llOt'rj li hOliI'iJO.llCI j 

' (c) H:>.sk.l»s fj Sells . ' . " • 

• jf flic: f orey.otne 1 11 J.n accordance th your under- 
ntniidlvi'h please ri/.;n the attached copy of th •.» letter an 
the apace provided bclov? and return It to us. • . ; 

: ;■ ' Very truly yours, * 

• • " xic dc// i ta V;7::viiuci;\* klotric coup. 

. . .; " //d 4/A A" ^'N 

.. ' : ]{iipli J.vnlovy 

• • • Vice President 


Appro/cl this „„° r h jveo.be.', 1'jYO 

irj/.h'o co.\>, 1 coihAiry 


■j.. 


\o,. a? r 

)’j'» : j '•l 1 •!** 
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Exhibit r C" - Correspondence Relating to the 
Health and Safety Act prior to 
June 10, 1971 - Annexed to 
Affidavit of Ralph Dunlevy 


* f I » x , 


C co/.i Galel Company 


l.V/ . 
mi.: i.. 


ii,or r.ucun Avr.iJOC 

CLL’VfLAND. OHIO 4411!) 


\ 


January 26, 1970 
/ 


\ 


•Mr. Edward V/esp 

American EleclricTowcr Service Corp. 
“ Broad'way \ 

l!W YorlV 7 ' v? ‘ ,vv York ' 


Wcw York, New York \10004 
•Dear Ed: 

Please refer to our 1KEC contract. In reviewing thin contract with regards 
to the date c.‘ rene gotiation, I have found certain letters in the file, which I feel 
justify the reopening of a case. • 

On September 16, 1969, our Mr. V. M. Johnston asked for an increase of 
$0,012, due to certain safety items. In your letter of November 17, you refused 
to pay this increase due to difficulties ir. proving this matter to the Atomic Energy 

Commission. 

Even this increase of $0. 012 is fairly small. Wc arc asking you to rcconside 
this matter for the following reasons: ' • 

1. In the spring of 1969, the Bureau of Mines published, in the Federal Register 

the attachecfchanges in the interpretations of the current safety law. These 

changed caused the increases of .,<0.012 pci ton. 

I 

2. With the pr.ssagc of the new Federal Safety Law, this issue will become even 
• more impo riant. 

1 am • uiv th..l wh< :i the Atomic Energy Commission rcaliwes that these cxti .i 
co-; • were d by oha-cs in Federal Laws, they will be willing to pay these cost 

so we *:: n cw.vdy with them: new Federal Laws. Dae to the importance of these safe 
1 <w we wiii >» •«.! !.1« v.Miil to fake other legal steps if this increase is again ‘h'mec.. 

1; you desire any .additional information, pi ease advise.^ 

Sincerely, 


'IjW* 1- 

Lloyd G. .sv.ms 


1 
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Exhibit "C" - Correspondence Relating to the 
Health and Safety Act prior to 
June 10, 1971 - Annexed to 
Affidavit of Ralph Dunlevy 
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ISLAND 


Criii-ik.Q.oal sales Company 


r'n’ots' 


April W, W/° 


ci;ct.to w.tivz 

Cii.fcVlJi.AllO. OHIO <4111 


)lt. Service Corporation 

American fclc.ci.i. 

Two ttroaduny 

Him Xork. Hew \pik 1000 i 


Dear Mr. Weep: 


MS, Indiana -UentucV.y Electric Company 
Hamilton Mine 


W main provlclonc of the new Impact 0U ““'“^““.tfmadc 

be cllective April 1. .... ^ thU 

• nrocoss of determining what these - ^ dic{ . are complete. 

W° avo ™ \S U bc submitted to you os soon a ‘ capital expenditure 

Thc°seetion of the ^^^^^^o'achilvc^ompiiance with the law. . 
or continuing per-ton cost 

_ I. 


03. -- • 

" ’ Thanks 'for your ucuni cooperation in thcr.e matters. 


Sin :crely, g . 

/W-/ 

V 15. John!..on, M in. 
Contract Adainlstrati n 


VMJ/eh 




Exhibit "C" - Correspondence Relating to the 
Health and Safety Act prior to 
June 10, 1971 - Annexed to 
Affidavit of Ralph Dunlevy 

, Island Cnl.l:c Coal Sales Company . 
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t:>:i:ctmvi. 
o: mu.:. 


June 1, 1970 


ir.oi LUC.LID AVCItlJi: 
ci.i-vr.L/iNO.j onio /./.us 


Mr, Paul H. Martinka * ‘ ■ .*• 

Assistant Vice President . 

American Electric Poxjcr Service Corp. • • • • . . 

2 Broadway •• ? * 

New York, New York 10004 

.Dear Mr. Kartinkn: ' • • . . 

Pc: Hamilton Mine - Indiana-Xcntucky Electric Corp. 

» r YOU already know, the overriding issue which lias now imposed itscir 
on the coal industry is the new Mine Health and Safety Act o/- ) 9, on 

we had promised to report these costs as soon ns they were determined. 
Keeti.v> P the compliance deadlines of torch 30, 19/0 has resulted *» • 

eno nous physical problems at the mines, in lar C e outlays for equipment 

• and * net e rinis , and*in heavy continuing per-ton production cost rises. 

A copy of the new law is'enclosed. Also attached is a summary listins / 
of the provisions of the ‘law requiring investment, new continuing cost-, 
or both, for the llainillon Mine. 

Secondly, vje^do wi.shit^cmpha:.ixe .acorn ^a^these 

ioth ^om the standpoint of harsh local penalties and under the provxs.on 
Of our labor contract with the United Mine Workers or America. 

Co"il'enct with the non: law has, in some mines, raised moisture due to the 
nd -i-o, and use of underground water sprays. In some mines the ash is 

• ‘increasin'- due. t o chanp.l.lf, requirements in undercut ti»> B cjiccl^ca.i.. . 

This new law has eh.np.cd our quality spedi.ieat.ion., .nd » .j lis My 

capacity, and we will advise you as soon as po-iblc wnat ti 

li.’ivc. l.Oti* * . •• 

.j„;. «jy la •AT *••»»-. ll " *«'*"•« on * U ** UU “ 

coal as of April 1, 19/0 fibres to he: 

V0., Mine Price Prior to April 1, 19/0: 

. !!.:|aiiUM Safely Costs: 1 - 


,v. ••• 1' ■ 


«■ i>. . n ' 1 •*?/>: 


r-4.447. 


» 
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Voi „. o£ this ad justncnt to prevail!.!# prices as soon as ■ _ 

possible Mill ho uost appreciated. 

- T 1 "i,res are the rosr.lt of our best efforts to determine then ' ■ 
Ihoso coat Inures are the ^ ct t0 £(irt hor ehen t e; If sc. *• . 

• rcsetvc'thc^risht* to advis'e you of such c),antes should they occur. 

We believe you can understand »=“U press. for . 

sizable capcnsc ^“^ost items (although they vary from cine 

SCi profit cabins scvoral tlc'cs over at the typical cine.. . . 

you cay be sure ve sincerely rc S rot the necessity ,i C oin C to you.ulth a „ 
this story'on costs; but ua have no aUcrn^ivc. , . . • * . . ... 

• . . • : t •VV .. Sincerely, . 

' / " > ;■' ' ^ 

• v. M# Johireton, Manager 

• • . ’ contract Administration . 

■ . . r . . •.. • . • .• V' ’ 

VMJ/ob '* * ' ‘ \ 






. . 


- 
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303 

00 
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‘ 0.005 

303 

00 

.•**'•'* • •• • 

0.001 

303 
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. 0.004 
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00(1) 
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00(1) 
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• • 1,162 
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00 . 

,• • • 

' 0.005 
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(:) . 

• .7- 6,540 • 

■ -o.ooi 

302 

(d) • 1 • 
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1,416 

* • • •* 
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.. / 12.000 

0.001 

• . • • * 

1 • 

Yoi: 

.1 Cont inuing Com 


• A 

$0,577* * 

Dcpi 

‘eci.VwJ.on and A.»orci;:ai:iou .. 

. •* . 044 


(.0.621 


VivJ 


June 1. 1970 
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r.xicu i ivi: 
Oi l ICI.ti 


i mm <:uci.ii> avi.iiui: 

CLllVLI./UJIl. OHIO '.*111:, 


July i6, 1'JJO 


Mr. H. P. IX'nlcvy 
Vico President 

Indiana •Kentucky lvlectric Corporation 

r. o. box i0 . 

Bowline Croon Station • • 

How YorU, Kcw Yor); 1000^1 - • 

Bear Mr. Dunlevy: 

We ael'.no.'l.edge your letter of July 9, 19Y°> authorizing a tentative 
increase in the price of coal under our Coal Supply Agreement to co:rpcn- 
r.alc for costa incurved aa a result of compliance with the Federal Coal 
Mine Health and Safely Act of 19^9• We appreciate your willingness to 
mate this adjustment pending final agreesnent between us with respect to 
our claim. 

While we certainly,have no objection to the audit requested in 
your letter, we arc unable to agree that its purpose should be to 
determine the actual amount, if any, due Seller but rather to verify 


the accuracy of our computations. 

Our claim for recovery of safety costs is based upon and clearly 
canes, within the meaning and intent of Article IV, Section 6, of the 
Coal Supply Agreement. We have determined the cost of cocnplinnce with 
the new .'law on the basis of sound engineering practice and, in our • 
judgement, failure to obtain full recovery, of the costs imposed upon us 
would mal e it economically impractical to continue to produce coal 
for delivery under our present agreement. 

We would velco.-'c a review of the manner in which vc have cevplicd 
with the safely lav by a consultin'* < ngSneering film oj' your r.obclinn, 
and we hel ii ve tlial such review would be of inncli greater value Vo you in 
evaluating our claim than an accounting-type audit. 

Until ve reach final agreement in this mutter, ve request and 
will apjovciatc your aulhorisalion to apply, on an interim ha;,is, the 
increase as uullimd In tlic first jmragvaph of your letter of Jt.’y 9- 

Veiy truly yon vs., 


•••A- 

.(V j:. Voi.«y, .11. s / ' 

/Vice l'i'i :• 'oh •!' • i * * | ’ I--• * *»'. 
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IHDIAHA-KKHTUCKlf HI.KCTRIC CORI’OKATIOW 


Sep tember , 1970 


Mr. Lloyd Kvana. President • ' * * 

Inland Creel; Coal Calcs Company 
Mull; Icy Mull dine 
1901 Cue1id Avenue 
Cleveland, Ohio ‘14115 • 

Dear Mr. Evans: 

On July ?, 1970, Ralph Dunlevy communicated to 
Inland Croc IKWJ'd wllll.nances to pay a tentative mount of 
J, , ton a temporary price increase under our coal 

6<J * 1 \ : pe * .r°” “V wnisc of increased costs claimed to result 
from lb exoneration of the Mine Health and Saxt-cy Act of 1^9, 

.... jiicrc-’se to be subject to audit to determine the ac- 

• tual amount duo Seller and with retroactive adjustment to oc 
made as to overpayments or unuorpayments. 

17c op reed to the tentative increase in price because 
.... reeorni-'fd that Island Creek could demonstrate th..o io.. 

umlcr.taruUnc Chat the actua to 

S ferceK «»,b. «- 

/. i.,- rn this \:av Island Creek v:ould not have co '-an 101 
reimbursement for money’ paid out because of any additional 
expenses. 

I understand, however, that you and Ralph have been 
?”^ror t ?hftenl.auic Screaso? °i JurScrunpsSa that the 

: ^ 2 £ j-k ,ss - 

iisnwss 

is entitle!. 

.. 

ST*!?* S-S^JS 


to the o'.-hv 


l , ;v 


1 ... .... ........,. 5 , ; . "Jft.S C: 1 1 O.o v‘.CC.^->iv * - • 

an an *J v. o. t.ie i*-'- - • 


• %• • 
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the purpose or verifying the calculation!*, of price revisions, 
the EL, of such revisions, ...". Vc believe this language 
j;; very clear arr.1 explicitly requires that an audit be Made, 
and that it be for the purpose of vori.fy.ijng both the calcula¬ 
tion:. of pri.ee revisions and the basis of such revisions,. 

Apparently Island Creel: bases its refusal to permit 
nn audit on the terms proposed in our letterto you of Septea- 
ber ?. .1070 upon the language of Section o o. Article IV ox 
our contract. He believe there is a substantial question whether 
this Section applies at all to the natters presently under dis¬ 
cussion and do not thus concede that its language is pertinent* 
However, even assuming hypothetically that it does apply, we 
think you should again look at the portion of Section 0 oi 
Article IV v/lrich reads: "... buyer may, ac its oxjtion^ pic- 
vent sucii termination by agreeing to reimburse Seller ior such 
expense to the extent that Seller, in its sole judgment, 
deems such expense to be unreasonable. As you will nooc, 
again assuming hypothetically that the lew makes at inpract 
cal" to continue to produce coal under the contract, the .auc¬ 
tion does not state that the Seller shall in its cole judgment 
determine the amount of the expense resulting from the law s 
operation, only that the Seller may determine in its sole 
•judgment the extent to which such expense is unreasonable. 

' Your theory, then, appears to be that IOCJj oi such expense is 
unreasonable; \fo believe that a more appropriate ^arrangement 
would be for Island Creek to bear some portion of the in¬ 
creased expense itself rather than pass it all to customers. 

In our view, then. Buyer has a right to require an 
audit to verify not only the accuracy of the calculations, 
but also the propriety of the costs and other bases upon which 
the claimed increase is based. Y’c are aware oi the impact o 
the law, and we believe wo have demonstrated this by agreeing 
to a tentative price increase. You should understand, however, 
that since the tentative increase amounts to approximately 
$1,000,000 per year in increased costs to IKHC, we believe 
that this transaction will undoubtedly be closely examined by 
auditors for our principal customer, the Atomic Lnergy Commis¬ 
sion, and that we would be subject to criticism If wo did n. ^ 

• require an audit to verify the amount to which Island Cxecu 
is entitled. 

Sincerely yours, 


DCC/mbe 


/■>/<?. h,t. 

Donald C. Cook 
President. 


be: llaljfn Dunlevy 


/ 



i:xi r.iiv:* 

C! i 
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IGOl CUCUO AV. ... 


CI.CVClANK OHIO 


Viycy. /•' K.Di'nt-y 

/*? /•“).•* t. .J'S.s 


y.:\ .Mvard We so .... 

;curic.:» Electric Power Service Corporation ’ 

Two Kroadvwy ‘ . • . 

New York, New York 10004 • • 

Dear Mr. Wc.vp: ' ■ •’ ■ 

Tl'.e daily rate increased C>2.38 on October 1, and the price adjustment c:. 
Kami it or. coal is hereby calculated: , . . ' •* 

•. . Increased Daily Cost 

• •• • of One. Union Mm 

• * v,'.- Ture-.'c- • ~ - '*• §7.0000 

District V.’a^c Adjesinent: • • .O.abUU 

Vacation ?ay -- $2.38 x 10 divided 

' v V-- ' ' . 0.1013 

oy Oiiyc. 

’ *nal ‘day Pay - 1909: .§2.38 x C divided .. 

P33- ; . • 0.0810 . • 

Y.clienv Pay - 1970: $2.38 x 8 divided . 

by 233: ' ' °- 08]0 

32Z of n...n entitled to one more day of 
vacation -- $34.96 daily pay x 327. 
divivies by 233 days: 

Payroll Taxes (07. of a.'.ove): 

Ea.ivoidablc: overtime (37. of above): 


0.0476 

0.1013 

0.14 26 

$ 2.9930 


.’.c 

• 

• I* i 

•. ai.. 
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c 

r.-.t ’ 
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Yea haw Liu: 16-page showing 
Safety /.cl i n 33 cat egorlcs. 
can be clnssiiied ns follows 


which sets forth the cost of compliance with the 
Safety costs ns projected nt the Kamilton Mine 
(see showing nttnehed): 


Labor _ $0,390 
Supplies .0.181 
Depreciation 0.044 


Total $0,621 

Since the Safely Act is the influence requiring an adjustment' in the labor 
base, f.s expressed in the productivity fector, the logical basis for the 
adjust-neats is the relationship of the labor cost increase to the calculated 
labor cost before the impact of the Safety Act. As set forth in the 16-page 
showing for Hamilton, the calculated labor cost before was $1,069, rising 
$0,396 to.$1,463 afterward. 

336 turn produce 18,700 tons per day at a labor cost of $1,069 
per ton, the productivity is 33.312 tons per man. The payroll is 

• $i9,990.30, or $35.82 per man.) “ -. • ' 

(I i 556 r.en are paid $1,465 per ton, with the payroll $19,990.30, 
the production become^ 13,6(5.2 tons, or 24,453 tons per man.) 

* » 

(Tile reduction is, therefore 27.07..) 


The resulting reduction in productivity is 27.07., giving 32.85 tons as the 
revised per .ran daily output. 


D:' .’.'r.t :hc $2.9950 by 32.85 tons equals $0.0912 times 1347. equals 12.2$ per 
co ;!;a labor increase October 1, 1970. 


tint*. 

supp 

the. 

nir.e 


..piplies base in the contract was $0.89, and as of January 1, 1970 csca’a- 
'•r.d added 4c, even," making it 93a. The procedure for incorporating the 
lies cost under the Safety Act into the base would seen to be to calcula 
supplies escalation as of April 1, when the Safety Act took effect, and 
a r.ew Xr.de:: for March to be used as a new base for escalation: 



Dec. 1969 

M.nr 

rh_l070_ 

.Tune 

1970_ 


Compost > e. 

T.nde:: 

Compos i i a 

Index 

Co:, nosl Vi - 

5.4" ju.br.'...-.ting Materials 

6.17 

114.3 

6.17 

114.3 

6.17 

1. .Ives 

8.93 

119.0 

9.04 

1)9.3 

s-.c; 

. . V. : r I n • 

8.20 

1.23.3 

7.89 

123.0 

•f c v 

/ • V • 

. ’ : eh*..it. ..o.l s 

25.10 

152.1 

25.10 

165.2 

\ 27.41 

. . ','.i: Mr.eh, L. Equip. 

83.14. 

132.0 

84_.jT.l_ 

132.7 

S3.C 

ini.56 


132.SI 


135.55 


I »• • 


*TJ 


/ > 


I ! 

Hr. Ldv. i*l Vie.a, 
October :n;, )*//(> 
i’.i'if :> 
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v> ,1. . ci-.-n-o fro.i*March 132.81. to December 131.56 (plus 0.957.) Lo tlx 

’cy/ : . f.i:.0Ci-j/'or a new base of 00.939 for Jmu: tAiunw from ^ 

J; - ..(..,-1 ,.{» ?. 9.//., and applied 1.0 lhe M.-:e.'.U<l now base of vO.J..J c f iuu- 

ar ia^wrtc ov ^0.0?.A. 

Toe ve..e:.i''.--'pri.ee on the various dates then .her owes or. follows, including l\. 
previously car. ted increase duo to the Safety Act.: 


Price January 1, 19/0 
Safet y Cost s 4-1-70 
Supplies adjustiscnt 4-1-70 

Price A •• 1 -70 

Supplier. Adjustment 7-1-70 
Price 7-1-70 

Labor Cost Adjustment 10-1-70 
Price 10-1-/0 


$3,821 
. .621 
.009 

$4,451 

. .028 

$4.479 

, .17.2 

$6,601 


nakin^ the ;:c. je.stmesif. % 



V.'J/c’i 

Ai » aea:.'.cat 


i ' 
I . 


Y .roc . inadvertence, we omitted ineledin, the Holiday cost in our 
,0-1-69 e.il <«i 1 at. : ons. Ue will i -non: the omi.s'mon fen the 1.. uoallu , 
iv Lo 9-30-70, picking it up effective 100-/0 on y. 


V.M..T. 
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\ iMLAl'il'J Cl'JlILK CO/iL C- 


COMPANY 


|.. C. I.VAI!' 


l’uCUI!) aviluuc 

CUCVIZLAND, OHIO AAU'J 


January ?. 9, 1971 


Mr. Rall'l* Dunlevy 
Vice President 

. Jndiana-Kentucky Electric Corporation 

P. O. Box 18 ’ . . 

Bowline Green Station 

New York, New York 10004 


Dear Ralph: 


As von are well aware, we arc having serious problems at the 
Hamilton Mine. 11.0 impact at the Federal Mine Hea t]. U Safely 
Act of 1969 has been far more severe than anticipated; howcvci, wc 
are continuing to ship available tonnage to our contract accounts on 

a pro rata basis. i • 


I suggest that wc meet at your earliest convenience to discuss the 
matters raised in your letter of January 8. Would you please call 
me so that wc can make the necessary arrangements. 


Sincerely yours, 


« « i /i i ..... * 


Lloyd G. Evans 


LGE/mc 
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February 2 l i, 1971 


i',r. Julian K. To boy, Jr* "• 

Vice I'rcs.idc.nt, Msrhotinj- • *_■••' • • • 

Isi and Creel: Coal Calcs Company . . • . 

1901 Euclid Avenue . ’ ... ’ ; . .*.• 

Cicveland, Ohio *i'-:ll9 * t • ■ . ' • 

Dear Julian: . • ; • . • • * 

I war. aomov.’hat surprised to recoivo a telephone 
call from Vc-ru dohnsten on February 16 ashing no if I had 
reviewed his letter of January 12, 1971-in which ho actcnpocd 
to explain why he had not used the r.iniuun productivity of 
)-•; tons nor union production employee per day as called for in 
the KMC Coal Supply Agreement when ho developed the prj.ee 
increase that is to be effective on October 1, 1970. As I 
rccei"> when you and Lloyd Evans visited this office on January 2r, 

1071. I expressed the thought that v;e should escalate* the price 
for \:or;e changes in accordance with the" Agreement and that if 
this did not cover all of your A»icrca.seu cosi.s as «\ icsuit of 
lower p^oductivitv resulting from the 1969 nine safety law, that 
wo should include* the difference when the cost of nine safety was. 
determined by our annual review. You mentioned that you would consider 
this surest ion and advise me further* . 

• ' * , • • .* • 

• In talliln*: with Mr. Johnston I Mentioned ny discussion 
with you on January 29, and I agreed that I would nctiin review his 
letter of January 12. 1971. I have done so, and I still feel tnr.t 
WO ne.-(l to adjust for vaee increases as covered by the /.j;rocnwu 
and to full 1 v compensate you for the increase resultxnr; iron mne 
kcA'c I". J'r.e'i o.sed is a Xerox copy of j-.R'jo 2 of the il Aurora cion 
attach d to Mr* Johnston's letter of January 12. You will note 
that j h;ve added two new coin..ns to the tabic at the bottom of 
pare ;> showAnj; that the .labor cost for safety can be escalated 
/•.opsrat'O. v' as shown An column C. then Col urns L ; ns C arc ad-ied 
to rive the results iri new column M, then you will receive the same 
labor escalation as listed in the table on the top of ]\\*;o 2. 
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El*. Ju.l- 


;.n e. it 


-L’- 


\ {, 


. u 


Ecbrunr y 2*1-, 1/73 

O . 


1 \;onl(l .vnirce.tr.to your roviov/intf this anil letting Kl ° 
, von arc* oi;]’M''i)wc to hondJ.in^ this probleu a:> 

KtS owes you «.ncy for coal delivered 

ifte/okobav 1, 19/0 om) tlioro is no ro.-.aon u.iy no “<-• 

, ... t I'onTd tliovoiorOo i>nfiG you ^CUU l.*C 

tT no v 1 cop) *i»totAon follouinG thes provision:* of the Af;rccncnt, so 
t)iot \,0 con issue tho usual letter tnjrocMciyc and pay you Uio 
additional sum due. . . 

.. * . .‘Very truly yours. 


EVJ: ac 


Eduard Y/cup 

Manager of Coal Eurcbouin^ 
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Island Cnliek Coal Sales Company 


CXlXwTIVC 

Of'i'ici.r. 


March 0, 1971 


ir-oi uucuo avciiui: 

CLI.VCLANO, OHIO '.'.11 

i 


Mr. Edward Uesp • * •. • * • * •• 

Manager of Coal Purchasing •. * 

American Electric l’owcr Service Corporation '••• * 

Two llroadway • 

New Y>rk, New York 10004 • .• • 1 

. • . • t 

• Re: IKEC Labor and Supplies . 

* 

• • • •. *• 

Dear Ed: • . ^ 

As outlined in your letter to Julian Tobcy of February 24, we^are restating 
the October 1, 1970 increase ar. you suggested in order to reduce the dollar 
amount outstanding. This is, of course, subject to any modification that 
may result from whatever future agreement we may reach with regards to the 
safety costs and productivity and how they should be handled. 

• On October 28, 1970, wo. set forth the "Increased Daily Cost of One Union 
Man" resulting from the OcLobcr 1, 1970 U.M.W. contract incrcas? in the 

• daily wage. The amount ar. determined was $2.9950 per day, and applying 
the 45 tons per day as stated in the contract equals $0,006 per ton, \ 
multiplied by 1347., or a price adjustment of $0,089 per ton. 

From your February 24 letter, we assume you expect us to also consider at 
tl »is time including the escalation adjustment for the labor segment of the • 
safety costs. To do thin, a relationship between the $0,396 and the labor” 
cost prior to 10-1-70 needs to be established. * • * 

* • • . • 

, The agreed daily wage when the contract was written was $29.80. Divided by 
45 tons pel* man and multiplied by 334'A,* this calculates to a labor cost of 
$0,887 per ton. Additions prior to 10-1-70 in this cost per ton gave the 
following: % ' 


Ease: 

10-1-68 increase: . . . “ 4 

10-1-69 increase: 

Labor cost prior to 10-1-70, 
as per contract: 


$0,887 

0.126 

0.0:7, 


$ 1.097 
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O' 


Jli'. Kdw.U'd *:• 1» 
lintli 8, 19/1 


.... c(> . ,£ciy labor increase is 30.17. of l.hc $1.09/. Therefor*-, Lite 

escalation as of 10-1-70 attributable to safety law labor costs would be 
30.17. of the $0,007 shown above, or $0,032. 

vihile your letter of February 26 did not mention the supplies adjustment, 
wc can assume you wish to handle it as per the contract, with safety 
calculated separately and tentatively. . m 

The June Composite Index level as reported to you in our letter of 
October 23 was 135.39, and the December 19/0 level was as follows: 

• • . December, 1970__ 


Lubrica t. ing Materials 

Explosives 

Lumber 

Machine Dolls 

Mining Machinery & Equipment 


V, T ci phi: Index 


5.67. 114.3 

7.67. 120.2 

6.67. 120.6 

16.57. 166.2 


66.17. 


100.07. 


134.3 


Composite 

6.17 

9.16 

7.71 

27.62 

06.61 

• 136.85 


The July 1, 1970 increase for supplies: 

135.59 = 7.767. increase times $0.89 = $0,069, . , , 

125765 ' ' 

less $0,060 already added, or $0,029 • . 

The January 1, 1971 increase for supplies. 

136.35 m 8.767. increase times $0.89 - $0,070, 

• .125785 • /’ 

less $0,066 already added, or $0,009 

'Again assuming that you expect us to calculate the increase for supplies 
due to safeLy in tl. • same manner as we have done for labor co..L. 

• \ e.O P.OO 

Supplier, base in Contract: . n niv 

1-1-69 added \ . „ „ , • 

7*-1-69 added * * .. " „ V • 

1-1-70 added \ 


Supplies li.isc prior to safety 


$0,930 
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• r \ i 

• it 

Mr-. r-v.H - *' v,i;: *i’ 
Jlirrli 0, 1971 
l’i'fit 3 


C). 


o 


!' 


f 

Th( . amount*in the safety costs ns per our Idler of October 20 was 
sLAM-d'ti. be 00.101, ft ml this is 19.V/. of the 00.93 shown above. Applying ' 
this 19. j'L Lo llit* contract amount of the supplies escalation* 


July 1, 1970: ?0.0?.9 x 19.97. :* 

January 1, 19/1: 00.009 >: 19.5A = 


$0,006 

$ 0,002 


Summing the. foregoing gives P ricc levels effective 7-1-70, '.0-1-70 and 1-1-71 
ns follows: . . . 


Trice 4-1-70 including tentative safety: 
Supplies 7-1-70 per contract 
Supplies 7-1-70, due to safety 


Price 7-1-70 
• ## 

Labor 10-1-70 per contract 
Labor 10-1-70 due to safety 

Price 10-1-70 

Supplies 1-1-71 per contract 
Supplies 1-1-71 due to safety 

Price 1-1-71 


Y 


. $4,442 
.029 

• .ooo 

, $4,477 

.089 
. .032 


\' 


.$4,598 

. .009 

.002 


$4,609 


\}c note that you have not included in your billing instructions the 5£ 
reduction called for under the contract as of 1-1-71, and assume you arc 
holding this matter in abeyance pending the resolution of the various items 

now under negotiation. 


PI cane let me have your approval of or common 
possible.; ' 


the above as soon as 



V^M. Jojmston, Manager 
Contract Administration 


VlU/eb 


T.S. .A copy of the KLS release relating to the December indexes is enclosed, 


V.M..T 
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ikl/.hu O-Co/v. SAt-ias Co-.swiy 


lixi.i (i i iv:: 

Of l ie-1.1* 


May l(i, 1971 



i*.oi i uci.iu av!::uii; 

CI.UVIXAIM), OHIO 


Mv. Edward Ucsp 

Manager of Con 1 I’m cliasjuj; ’ •# 

American KIixU'j c Tower Service Coi.pm.aLion 
Two Broadway * •. . 

"Mew York, New York I000A .. ' . •• • • 

' ‘ • . . . 

He; Safety Cost.*; ~ Hamilton Mine - 19/0 and 19/1. 

(Indiana-lienLucky Electric Co.) ... *. <f . 

.Dear Mr. Wcsp: • . ’ . 

After a foil y« ;i; of operalion.'; under the Safely Act of 1909, it ir. now 
necessary to r "evaluate the coat, determinations made last year and to 
■ estimate the cost of 1971 compliance. . Our letter of June 1, 1970, on 

■ the juihjcc . point'd out that a further examination of Lac Safety Act s 

impact wi.'jht be required. • • 

Enclosed for your confidential use is a copy of our 16-pace redetermination 

■ of these costs. May we refer you to the cover sheet which summarizes the 
situation as we sec it now, with the proviso that additional adjustments 

• up or down could be necessary in the lij;ht of future developments: 

Seel ion I - This recalculates 19/0 costs and adds the figure for 
estimated 1.971 compliance. 

Seel Jon IT - This states Lhe amount of overhead costs due to permanent 
production loss. 

* Section 11T - This su;. narizes the. total increased costs per ion foi 
which we are asking remuneration effective April 1, 1971. 

You will of course, wish Lo examine the backup material in the oilier 15 
pa.'.es. V!c believe yon will find it factual and explanatory concern)..” Lhe 
problems involved. 

The increase of /|8.7$ bein'; asked of you as of April 1, 197), consists of 
these items: 
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1’age 2 


Increase in »»rifilial 1-9"/0 calculation: 

K„l ued coni inning cost of 19/1 compliance: 
Dcpvtcialion or amortixaLion on 1971 capital outlays: 
Increased overhead cost: 

Total 


•i $o..pA 
•+ 0.039 
+ 0.001 
+ 0J_A3 

•' i 

+ $0. A hi 


• V 

I V» f* I \ 


clcLtim, or tl,c overhead <*,K»w«. U uate.m feel conr.crvativcly, 
against the original design tonnage. 


’ 10,700 daily'* 230 days « 
$l > /»9C,0.'i3 A,301,000 


A,301,000 tons 
$0.3A8 i 


(The overhead .Mints far 1909 arc i».», la.I U.c otM OU oot ..ork at f..ll 
. capacity t.I.c entire year. XI.us, in fairness to yon, no have calculated IJ0J 
overhead vising the design tonnage.) 

The increase in overhead is arrived at by applying the design tonnage after 
•the Safety Act, instead of the actual tonnage, which is much lower, of course. 



13,277 x 730 days r* 

$1,A90,033 3,033,710 »= 

Increase in overhead: 


3,033,710 tons 
$0.A91 

$0.1A3 


Mav v" also observe that this overhead item, while applicable, on a cost basis 
litU the effective date of the Safety Act (March 30, 19/0) is being requested 
to start only with April 1, 19/1. * 

■ Ho do nnnrct into your careful consider.,I ion and continued cm.,.oration. thU 
Safety A t is the. most serious blow to underground efficiency Ll.at has cvti 
! i ncf; the; industry. Vie regret the necessity of « further increase, but we 
have no choice but to pass along these costs .to our good customer*. 

These costs have been carefully calculated and audited internally, and we 
Lk your prompt corroboration so that billing may be adjusted accoid>ugly. 

Sincerely, 



V. M. dohnsl on, Hunger 
Contract Administral ion 


VMJ/eb 


Enelosore 
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*/ Jin'I t/J, ) €/*/, iV )• JOOJl 

(W) -:im 


May 2'i, 


Mr, V. M. Johnston 

Manager Contract Admini stration 

Inland Croak Coal Hal or; Company 


.11/01 Ku cl i d Avcm*e 
Cleveland, Olio bb.l.L9 

Dear Mr. Johnston: 


attaching; you; 
Jlai.ii.1 ton Mine. 


Thank, you for your letter of May 10, 1971 
iur calculation:; of the wine safety costs at. 


1 .interpret your letter to mean that in the tuclvc 
month period from April 1, 1970 through March 31 . 197-1 your wine 
sa.fetv costs at Hamilton have been C-0.929 per ton instead of 
tlie tentative cost of £:0.621 per ton established by item 3 of 
the letter acrocuent da ted November 2>i, 1970 betucen IKl'.C and 
Island Creek., and so you arc thus reiiuest'•)!£ an additional 
payment of C 0 « 30 b per ton for Uic coal delivered in that period. 

We will, of course, uant the safety cost verified by a certified 
public accountant as provided for in said letter agreement. 

In your letter of May lP>, 1971 you Mention that 
your 16 jiai'er; of circulations are for our confidential use. 

In arrany.jn" \/itli one of the certified public accountants to 
audit the safely costs, I thought it would be appropriate to 
give him the following inforr.at.lon so he can. £ct started: 

1. A copy of the Ce:.\? Supply Ajyecr.eut dated 12/39/66. 

2. A coj.y of each oi the followi up, letter nj;i’uynr: - 

betas vn .1 KMC and Island Creek dr.ted 1/21/69) 9/19/69j 

' to/ys/o 9, ‘t/19/70, 3.1/2*770, and b/9/71. 

✓ * 

3 . A copy of your letter «(■•.ted,'F'v Id, 3 97 ! *nd your 
16 ja.'y.es of calculations attached thereto. 

*j. A copy of this letter. 

JM.aso advise if this is. salisfacd cry to you. 1>? yen wish Inn 

C.i.A. of our eh:iea to contact you directly, or should ?io csr.’aol 
so:;a oth.r narson 1 n vc.ur oruaniration? . 
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An tin: Mean Lino in order l.o avoid ;my inisumlor** 

■;t.:•»i«1' :ir; j t. ;m advis i n;, the IK EC people to continue to pay the 
tenia t 1 V!.' i 11 c: i • v ; i.. < * of $/.), 6?X ) i c; j • ton for coe.3 delivered 'after 
./i)» i* i .1 l, IV/ 1 * ''ho letter a^reci lent of Jloveiflber 2 * 1 , l f //6 
.1 iiii.i. fed Ijh: font stive increase to a .specific .1 Jf.-i'iont.h period 
and it would not be rea. sonabio to reduce that increase to zero 
on April 1, ly'/.U ' \ 


Evi: ac 


H. I). Duivlevy 
p, )). Martin!:a 
V/. )i. Olson 

I. 0. I!aw?; 

T. K. Waiai 

E. Vi, Schwann 

J. iS. Johnson 
* K. W, brown 


Very tiul y yours, 


IslO. 


Edward Weep 

Manager of Coal Purchasing 
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i;>:i:cu nvi: 
. oi-rictir. 


tsoi uuci.in avciuii: 

CLLVCUAIjr). OHIO 


June , 1971 


J-ir, Edward Wcsp 

Manager of Coni Purchasing . ' •• . *" . • 

American Electric Power Co., Inc. .• . . • 

• 2 Broadway ;■ - . • . . .. 

lJcw York, lieu York 10003 ... . ' . 

lie: Hamilton Safety Costs . . ; 

Dear Ed: . .. • 

Referring to your letter of May 24, 1971, wc are not, of course, requesting 
additional safety retroactive to April. 1, 1970. 

V.'luit wc are ashing is permission to bill you on additional $0,487 effective 
this pant April. 1, 1971. Since the amount is sizable, we ask your permission 
to make tills billing back to April 1 effective immediately, subject to what¬ 
ever audit is agreed upon. 

In other words, wc wish to add the 43.7<: to"the current price of $4,519 which 
includes 62.1c. safety from 1970, making the price effective 4-1-71 to read 
as follows: '•••’* 


Current Price: 
1970-71 Safety: 

Price as of 4-1-71 


• $4,519 
0.4 87 

$ 5,000 


1 have referred your question'about audit to Mr. Harry Monte, and you wrl.1 
hear from him. In the meantime, wc ask you to approve billing at 0 . 

effective April 1, 1971. 

• • * • 

/jr' ■'. 



V. 11. Johnston, Manager. 
Coi i trac t. Admin ir tret ion - , 


VIU/eh 
r.c 


111 - . 

11. V. 

Moale 

Mr. 

«. 

r.v.mn/Mr. U. 

Mr. 

K. R. 

lit ml; 

Mr. 

J. K. 

Ttilx y, Jr. 


> 
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In' cop-O ffice N/lornwoncJurn 


• %'* 


. ■"» 


TO: . Hr. E. E. l'cHurncy 

FROS/h K. lh. Herron ?...• • 

SUBJECT: State nr.d Federal Inspections - 
. . * Extra Coot ‘ •. 


- DATE:'' M‘ , y 

.. . . . •/ * • 
Copicju to: , „• . 


. •. * •- > • ‘ . :• 

* •' . iEu-nar/ shows the current additional 

(ta01 . £zxz t rsts jl* *» p^c. .w ,. 

uuc V« juv •ir-r.tcs arc cuircnt. .. ’• . 


O.C30 arc current. 


' . • ' . .' A / • COST 0? 

•• ' ; - /JMTIOSAL 

IKC.TtiASSD COST 


PKU VON 


HEQUJiSn 


Ciaccent 
VJillia-r.c 
Atkinson 

Uniontoy.-n 
llanilton^ 
East Diamond 


.' ,0?J-, '"‘V" . 

/'•Aoiz •’ ; •'5//O0.C0’ 


’ ..03c 


•:' .L 1,800.00 
. •- ;V h// 00 - 00 - 

. • • T • ‘ • * * . • V 

' .. 2/»,ooo.oo 
. '• L '. 55,000.00 
'50,000.00 


■ ' iM *c in r T t pet ^ r&Sd =1 

cl!< UUon:a g-n-LTSit nLr equipment on capita 

cc.uvncnt on tunc cos* and esM..^ a or _ . . . 

r.pi >r <»: >r :i at i 0 . *c j 

. • 'mr.cl.o4 arc dotal ed tocelnJounc on tl.cM coals and needs. l'lcato advice 

if there is any option. . .. • * ^ •. 




K. 1). Herron .*V 




ONLY COPY AVAILABLE 


i 


c 


\ 

\ 
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■ ( ) HAlill.Tt-: HI M/. ^9 .ai••>. 

• ' cost duo to current pressures fro.n Stale and leder.il iiu^cclwi 

jn icali on of tnei r auunority. ■ 

1, /,))D.i TiOilAi, LABOR • ;•. '.V-/.' • . \V\;‘ "///. * ; : V.*. .V. 

' • None • • V ' »V* -s. : * v V : • *' 


2. ADDITIONAL KWFRIAhO AND SUPiEIES . . ; V'.? /‘ ‘ ” * ' 

Addj.tional Rock ihisl.. • • • ..$ C0.00 per day 

Y/ater Softener . . . . . . • «. i. •' ..... •• • • • • • 1^.00 per day 

Ventilation Materia}.. •'.•• • • — IQi ?.?.< , 

v $136/32 per any 


■ • 

*' . % * « 


* $136.32 v 13^00. tons C. C. per day «y010j?er ton •' . R 

• • *v3. ADEITICiiAL FACILITIES A!ID EJUIPilEI-S XL' OPERATION^ 

1 .• r' ; V’ator Softening Facilities.. _• « .» •. •'• • • • • v. 700.00 . t> 

’ ; • •*.*• Equip Balt Drives VJith Pressure • ... .• ' .tv* r • \ ’ . ' *'•; 

.’ . •" ' • * y a ter SystCM vi.th Heat Ruptured Valves .... . . . j 630.00 

' Automatic Sprinkler System at Belt Drives. ... ...... ln^O.OO . 

. ”* vuo Shop Made Dust Spreaders.. . . . . . . . • .•’ • 2000.00 

• ' Twelve Trickle Dusters ... . . • .« * . « 30030.CO 

. Re-locate Rockoust Bi.n . • . . • . . • • 

. . .'.••• •••• polish.00 •••• 

■ . ;; ■ : • ••• ';• • . • i'f. ,./.)■•. : :.**•) -y 

I4'. 7.DD1TI0HAI. SAFLTX EQUIPiffiLI '' " 

. • 20 Fire Extinguishers ...... • • . v COO.O^ 

'. 1.6 Hoof Jacks . . . . . . • .^ * * • ■ • • • • ♦ • 320.00 

. 9 Jlethane Detectors , . . ... .• ••.•••• 2/03.03 

-9 /.ncMOuctcrs ..... ..... • • '• • < ,* 

• v ; • .. _ •... ... ; W20.00 

' : -.5. LOSS OF M'd'AOaii.i;? TO SPECIAL ATTEMTlOn OF EXTRA ]l'5PFCTC.'v5 ' 

•. •'*’ Cost —r .002 p'er ton •_ • '.•••. ; \ - r 


sl ; • . 6 , LOSS OF ite D'JE TO S-rJT DO'.TI' ’m CLOSURES ; 

. • • • • On April 11th, I969 an ,! A" Mot ice vao issued, for Belt Spillaje. Four / 

' unit shifts v.ere lost due to this closure. 3.-372 tons of C. C. vere lost. 

...-y.—UNDUE EXTRA TLldBRiM3 TO SATISFY DESIRES 0? INSPECTORS •. " ' • ' . 

Kone to Date * t. .... •* *. •*• •. 

• '• 0. EXTRA UISPiXlTiCyS AMD DATA KESPIliO OF OUR 
’ . . Methane check is r.adu .mu recorded on each unit at the end of the day 

' /■•.shift. This is a pro-shift c.ra.-iination for the second shift. . 

. ' Anr...< •••.a ter reading is ta!:en and recorded on cscit unit at the end ol 

■ •• > • the dry shift. ’ • 

• ' • A Methane check nust he Bade in the nain return of each split every 

■ • "• four hours. This is recorded. An Ancno.v.stcr reading is also tr..cn md 

. recordod. • . s-~\' '..••• :' •••.-. 

. . ’ • .•■ y \ • • • • 

. ’ • ‘Total ir.crease in cost per ton --'.012 ' . ...•■• 

... v_-.* ‘ •' ■■••....••• 

• Total, cost of Facilities and /.cui n;.*.c:.t.. %•>*;* CJ;. 03 


4 *%' 


1 

\ ' 


k/. 



t 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF MEW YORK 



ISLAND CREEK COAL SALES COMPANY, 

Plaintiff, 

*’ ' ' -against- 


INDIANA-KENTUCKY ELECTRIC 
CORPORATION, 

Defendant. 


OPINION 

/ 


73 Civ. 564 



'/* 


APPE'ARANCES 


o 

<x> 


Phillips, Nizer, Benjamin, Knm 
New York City (Simon Rose, of 
Buchanan, Ingersoll, 

'■Buerger, Pittsburgh, 

Bruce A. Americus, of 


& Ballon, . - 
counsel) and 
Rodewald, Kyle & 

Pa. (James G. Park, 
counsel) for plaintiff. 


r* 

is* 

- i 

.Hr 1 

u m 

•iu 
«> 

Ill 


Cahill, Gordon & Reindftl, New York City (Raymond 
L. Falls, Jr., Joel C. Balsam, of counsel) 
and Squire, Sanders & Dempsey, Cleveland, Ohio 
(John Lansdale, Robert C. Maynard, Isaac 
Schulz, of counsel) for defendant. 



BAUMAN, D* J. ' , 

< '*'**'■ 

This is a motion by defendant Indiana-Kentucky Electric , 

Corporation (hereinafter "IKEC") for summary judgment pursuant ^ ' 
to Rule 56(b) of the Federal Rules of Civil Procedure. Because' 
the question presented is exclusively one of contractual interpre¬ 
tation, I am satisfied that there is no genuine issue as to any - # 
material fact. For the reasons that follow, defendant's motion 

i. . ' , * . 

for summary judgment is granted. , 

v / • 

1 J 




4 


t‘,W^ 

Ji. ?•*-> 

i 

Mr 
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• » • 
if 


island Creek Coal Sales Company (hereinafter "Island 
Cree kT, plaintiff. herein, is engaged primarily in the business 

/ ; , , b „ lts parent. Island Creek Coal Company, 

of marketing coal mined by its paron 

-'iKEC is a public utility incorporated under the laws of • 

- of*Indiana. On December IS. I... - parties entered into a Coa • 

supply Agreement pursuant to which plaintiff was to supply coal to 
defendant from plaintiffs Hamilton Ho. 1 mine in western Kentucky. 

T he deliveries were to cogence between March 1 and September 1. 

1968, and extend through December 31. 1932. Although the agreement 
is a highly detailed document of 43 pages, the instant controversy 
revolves around but two of its provisions: Article IV. S 6, which^ 
concerns conditions under which either party in its^sole 3 g 
might terminate the agreement, and Article VI, § 12. "hich concerns 

submission to arbitration. 

in 1968 and 1969 deliveries of coal were made in accordance 
with the terms of the contract. In 1970, however. Island Creek 
was unable to make delivery in the quantities specified in the 
agreement, attributing this inability, then as now, to the passage 
of * the Federal Coal Mine Health and Safety Act of 1969, 30 U.S.C. 

SS 801 et seq. , which became effective March 30, 1970. 

On June *10, 1971, pursuant to Article VI, S 12, the parti* 
executed a joint submission to arbitral ion, which 

full in the appendix to this opinion. In it. the parties presented 
for resolution the following questions: 1> whether- Inland Creek 

Was -obligated to deliver to IKEC not loss than ‘•' 12j ' 000 

2,500,000 tons of coal in 1971 in accordance with Article 111 . 


than 


-2- 
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§ 1 of the Coal Sales Agreement; 2) to what extent IKEC was damaged 
by island Creek* s failure to deliver 400,000 tons of coal in 1970 
and 1,000,Ortons in 1971; 3) whether and to what extent the Federal 
Mine Health and Safety Act of 1969 relieved Island Creek of its 
Obligations under the agreement; 4) whether Island Creek was en¬ 
titled to terminate the agreement under the provisions of Article 
IV, § 6, or under the force majcurg' clause of Article VI, § 5, 
or under Article 2-615 of the Uniform Commercial Code; 5) whether 
the curtailment in the development of the Hamilton No. 1 mine 
occasioned by governmental regulations entitled Island Creek to 
equitable adjustment or termination of the agreement. The remedy 
there sought by IKEC was "Specific Performance and Damages", and 
that sought by Island Creek was "Termination". 

Subsequently the parties agreed to consider what corrective 
measures could be taken by Island Creek that would enable it to 
comply with the recent federal legislation and yet meet its commit¬ 
ments under the Coal Supply Agreement. A meeting was held on 
December 14, 1971 at which representatives of Island Creek produced 
a report purporting to comply with the requirement’ of Article IV, 

§ 6 that the parties consider "corrective steps" before termination. 
The report concluded as follows; "Island Creek has determined 
that such steps will not make it possible for Island Creek to con¬ 
tinue to produce coal for delivery to IKEC without unreasonable 
expense to Island Creek as .hereinbefore described." In the ensuing 
months this remained plaintiff's position and finally, on July 20, 
1972, ‘its chairman wrote to IKEC giving notice that Island Creek was 
invoking its right to terminate pursuant to Article IV, § 6. 
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" When 1KEC then tempted to press ahead with the arbitra¬ 
ge Island Creek fenced the instant action, in which it seeks, 
in essence, declaratory judgment -that its decision to termrnate 
the agreement was not,arbitrable but was rather, in the language o , 
Article IV,, S 6. a matter within its 'sole judgment" The arbitra¬ 
tion has been held in abeyance pending the outcome o£ this case. 

d^f^ndant advances two 
In moving for summary judgment, deten 

basic arguments. First, it contends that Article T". 5 « by i« 
terms does not leave all matters relating to termination within 
Island Creek's sole judgment. Specifically it argues that arbitra¬ 
tion should determine whether the Federal Mine Health and Safety Act 
of 1969 comtswithin the definition of the "regulations or restric¬ 
tions relating to mining practices" set forth in that section, and 
that arbitration should also determine whether Island Creek's deci¬ 
sion to terminate resulted from such regulations. Arbitration, in 
other words, must determine whether the prerequisites to Inland 
creek's exercise of its sole judgment have been met. The second 
argument advanced by IKEC is that regardless of the construction 
of Article IV, e 6, island Creek in fact submitted to arbitration 
on June 10, 1971 the very issue it now seeks to foreclose, namely. 

its right to terminate. 

Island.Creek in response contends that Article IV, S 6 
leaves nothing for resolution by arbitration. It points out tha 
Article VI, § 12 exempts from arbitration matters express y 
to 'be within "the sole judgment" of one of the parties, and that 
Article IV, S 6 is the only section in the entire 93 page agreement 


- 4 - 




OPINION.BY BAUMAN, J. 


94 a 


A 

' • j t•• Secondly, it contends ^ 

that makes refererce to '‘sole 3 udqme. 1 t 

that although it goined-in the June 10, 19H submission, 

wa y" agreed*to arbitrate matters which article IV, 5 « Ml- to be , 

within its sole judgment. . 

« * _j ^v>r meaning of "sole judg 

Of the two questions present: , 

• 1 tv €6 is by fan the more difficult, but it i 
ment" in Article IV, § 6 is uy a * 

one which 1 need not resolve here, For even assuming a- 
its scope is as broad as Island Creek asserts. : conclude that 
Island Creek submitted to arbitration its right to terminate under 
article IV. I 6 and. having done so. cannot now seek to withdraw 

from it. 

The governing legal principle was best articulated by Judge 
Clark societa _N^v eaa 2 ionej:, rhiloan Nitrate * Iodine 

sales Corp. . 174 F.2d 60S (2nd Cir. i960,, cert, denied. 361 
g 4 3 Where a disagreement crisis over the scope of the arbi¬ 

tration agreement, and where the parties nevertheless voluntarily 
submit their dispute to arbitration, they "evinclel a sulsecutn 
agreement for private settlement which would euro any defect in the 

arbitration clause." The court cited Chief Judge Cardoso in 

• .,.. 4 ,^,. still «. Mo ss, mo. v. Goldbuta^Jm^Cfc.. 253 N - v - 
(1930) i "We assume that circumstances may exist in which a party 
to an arbitration, joining in its proceedings without protest or 
disclaimer, may be found to have joined by implication in the ■ 

appointment of the arbitrators, and to have confirmed-their juria- 
diction; if otherwise defective." The AmicisU holding was follows 
tn r(ok v. Southern Paci fic Company, 330 F.2d (55 (9th Cir. 19 
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cert, denied, 380 U.5. 988 (19C ?). The court, while acknowledging 
that "arbitration is a ratter of contract", held that "an agreement 
to arbitra^e^a particular issue now! not !o express — it may be 
.implied from the conduct of the parties. [riaintiff] concedes that 
thQ precise issue which he now seeks to litigate was in fact sub¬ 
mitted to the arbitrators. Even if the initial arbitration clause 
was not broad enough to include [plaint i f f ' s-.] • cl a'im, by voluntarily 

l * 

submitting the dispute to arbitration" the parties had in effect 
broadened the scope of the initial agreerrnt . See also Foster-Forbes 
Gl*ass Co. v. Glass Bottle Blowers Association , 263 F.Supp. 729 (N.D. 
Ind. 1967), hqlding that 1 the parties’ intention to arbitrate could 
be determined not only by the initial arbitration clause, but also 
by the text of the submission agreement. 


In the instant case the submission agreement of June 10, 

1971 leaves little room for interpretation. It begins with a reci¬ 
tation that " [t]he named parties hereby submit the following disputes 
to arbitration ...." The fourth paragraph following this preamble 
begins: "Island Creek also contends that it. is entitled to terminate 

its contract with IKEC under the provisions of Article IV, S 6." 

I can see no other sensible interpretation of this language than 
as a submission to arbitration of Island Creek’s right to terminate 
under that section. The expr.anation proffered by Island Creek is . 
that "the inclusion of reference to Article IV, S 6 was intended 
by the plaintiff to indicate to the arbitrators that in said Agree¬ 
ment the defendant had been allocated the risk of governmental 
i „ • 4/ 

regulations." That might be charitably characterized as a post hoc 
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lt finds no support in the wording j 

rationalisation* ™ *”> agreement. Equally untenable is ! 

« the stru^re ^Z^"*** ~ *\ ns 1 

plaintiff' s assertion aqrevment and under Article *-• : 

^rcemajeure clause o . ^ the con trary, Article IV, S « ; 

6f the 'uniform Comoerci.nl Co e. lnat loni the reference 1 

u asserted as the principal basrs for ^ ^ argument. . 

to other alleged bases is clearly m 

Id that the submission agreement >n i ee 
Although I hold th a ^ intentie „ to submit the 

lrf sufficient to establish t • ^ ^ ^ arbltr ation. there . 

question of Island Creel, s ng ^ The affidavit of 

u further evidence to support^ ^ valuable insight 

Robert C. Maynard, one o agreement. The first propose 

into the,composition of the -“^ ss sent to Island Creek's 

Submission to Arbitration which * ^ ^ ^ claim or demand 

attorneys made no reference , ^ added by Is i a nd Creek's 

by'island creek for termination. ^ ln response 

draftsmen in the amended submission vhich^ ^ ^ ^ ^ 

to IKEC's proposal and they thciea. - • ^ £ . [th paragraphs 

. . Tn other words, the . 

joint submission. „ ords -Remedy Sought by Island 

following the preamble. lilMld cr eek alone. Island 

• creek = Termination" were q Uon o£ the Maynard account. 

creek has submitted nothing 

tablishes that the interjection of the 
. . The foregoing es ^ IV , , 6 was Island 

issue of the right to. term ^ ^ ^ by t hi. suggest that 

Creek's doing, concurred in y othe r interpretation were 

■ the submission could be subject to any othe 
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the controverted language that of 1KFC; >aLhor, the account of the 
npoBitfon simply provides reassurm.e that Island Creek was not 


tricked or coerced into waiving its n-ht, i* rtn Y • to 


ouestion of termination from arbitration. With tho^ authorship of 


these paragraphs established, it it also not amiss to invoke the 
rule that a contract must he construed rent ra£rofercistern. Having 
sought the inclusion of this languau.:, Island Creek cannot now 


disavow it. 


T therefore conclude that Island Creek agreed to submit to 


arbitration the questipn of its right to terminate under Article IV, 


§ 6. Accordingly, IKEC's motion for summary judgment dismissing 


the action must be granted. 


IT IS GO ORDERED. 


Dated: November 21, 1973 


P. S • D • J. 


I 
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roofpo^'; 

- * —*• ■ *. 

1/ 

Mthonoh it i- nlternativelv nt.viol a nnMo- to divlnn mtrnuant 
t „ T» U 1« 12(h)C. ’ oth pideo raV. roVror.rp to "vxtt.cn outside the 
nle.rUrn?i and thus the notion in nrow-rlv treated as one for summary 
iudrnent... 


V 

Article r\ f? it 

••rri, r rp.rtip*? hereto roooonir » the oos.uibfl ity that, 
lurim the continuance o* tVf V:r; , legislative or 

r^oulator 1 ' V'o’ior. or t’-c court', n-av impose regulations 
or restrict 4 opr r< ] ~ t.i ng to air pollution which will maiio 
, , It ir.ivagp.i 1 le or Jr'orictLcal p ot* Uuvor to utilise the 
< coal t.’jcres^tor to be delivered ‘wrcxjnOcr. rucii rrqula- 

tions or restrictions could nortsin to, Sut would not 
nnccnaril'* *>o Hnitcd to, nul r ur. I r .any such regulations 
or restrictions arc imposed -and i* ■•*'* a result thereof 
Buver in it.r, cole iudrment docivles tfat it will be impos- 
•' ~.lhle or impractical r or buyer to utilise the coal to be 
delivered hereunder, r .u , ’or shell so advise del ler and 
thereupon Ihr’or and ‘oiler shall oromntlv consider what 
corrective stops thov ran take in the mining and•proonra- 
t.ion o f the coal at roller’s mine and in the handlinq and 
combustion of the coal at Buyer’s plant; and if in Buyer’s 
solr judgment such, stems vi 11 not, without unreasonable 
expense * o "nw'r, • i.nVo it :>ossiJ .1 o fwr Puvur to utilize 
th''i*oaftor to d^lixaxrcvi hereunder wit.iout 
violating sue’’ regulations* or restrictions, Buyer shall 
have the rlnht, unon notice to ^licr, to terminate this 
Mronnent without furfd or obligatin'* to teller hereunder; 
provided, ••■M»c V er, that r.r-1 ler ro.av, at its otjtion, prevent 
such t-flrmination bv esroeinu to reimburse Buyer for such 
< nxpcnno to the extent that n U ycr, in its sole judgment, 
r 1o^*r c i ^xnonR^ to V*** UTiroir.on^. • 

tr» mr^lo/x ^oroto Air;*., roocc/nl ze thr poHsihility 
that, (’urine the continuance o r this Agreement, lonislative 
or rooulctor" bodies or the court, .aay impose regulations 
or rostrict-ionr. rein.tins to rir.ing orach: a which ’. ill 
rake if impossible or impractical for Seller to continue 
‘ to produce e 0 .ii for delivery hereunder. Such regulations 
or rr s+ «* i of ions could pertain to, but woul I i. r l ‘-h ' " ^ ■ 
be liritoV to, air pollution, water pollution, waste lis- 
roaal or surface subsidence. Tf anv sue!’, reqdia'-i .ns or 
restrictions are imposed and. i p an -a result thereof ..oiler 
*•' „ is its mlr- audurent decides that it will be irpossiuie or 

• lenrapH'Pl for heller to continue to ore luce coal for 
'^1 i v('**v rounder, no] lor shall so -advi.se -uver and 
t’-rrounce r.»lles -, n J ibjvor shall promptly consider v'Mt 
corrective -steer, t.J-.ev ('an ta’.e in the mining and preparation 
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cf the coal at Seller's mine and in the handling 
and combustion of the coal at Buyer's plant; and 
- : if in Seller's sole judgment such steps will not, 

without unreasonable expense to Seller, make it 
possible for Seller to continue to produce coal 
for delivery hereunder without’ 1 violating such 
regulations or restrictions. Seller shall have the 
right, upon notice to Buyer, to terminate this 
Agreement without further obligation to Buyer 
hereunder; provided, however, that Buyer may, at 
itt option, prevent such termination by agreeing 
to reimburse Seller for such expense to the ex¬ 
tent that Seller, in its sole judgment, deems 
- such expense to be unreasonable." 

3/ . 

Article VI, § 12: 

"Except as to any matter expressly stated 
herein to be within the sole judgment of one of 
the parties hereto, any dispute, controversy or 
claim arising out of or relating to this Agree¬ 
ment shall bn determined by arbitration in ac¬ 
cordance with the rules then obtaining of the 
American Arbitration Association; provided that 
neither party shall initiate arbitration pro¬ 
ceedings untxl the expiration of thirty (30) days 
after notice of such dispute, controversy or 
claim shall have been given to the other party. 

< Judgment upon the award rendered may be entered 

in any court, state or federal, having jurisdic¬ 
tion." 

4/ 

Affidavit of James G. Park at paragraph 6. 
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- •' "AMERICA?:- SRrtTnA?.TO;| ASSOCIATTOM 

'?T’;v'IK.cto«j 10 .VWTTIlAYTOi 

, . Dated? June 19, 1971 

”’v> r.a-'e.i ra»*tics h'tro.by suVnit tin folVwing -lis) uteo 
.to *r v iti?nhlpn un ier t 'e Cornorcii] Arbitration Pules of the 
American Arh? tration Association: 

Tn.-li ani-Krntuohv Electric .Corporation’ (hdrein.aftor rc- 
r orred to as IKEC) claims that Inland Crock Coil Sales Company 
and Island Cro^V r 'on 1 Comoanv (horoi na ftor colloctivolv referred 
to ns Inland crook) should he reunited to deliver not loss than 
2,129,09.0 nor more than 2 , 50 th, "Of tons o* coal to IKEC during the 
voar 1971 in accordance wtdh a written contract and guarantee 
dated DoccmVor 1°, 1966, rooio« of which are attached hereto and 
narked collectivelv as Exhibit A. 

Tn addition, TKFC claims damages in an amount which can¬ 
not presently ho determined for Island Creek's failure to deliver 
aonrox.imatolv l^noo tons o p coal under the provisions of said 
contract and guarantee during the yoar 1 °70, and approximately 
l, 0 '> r ', 90 n tons o r coal during the year 1971. 

Inland r reei- denies that it was or <s ol ligate .1 to produce 
an! deliver to lyre the a r orenoptioned quantity of coal to IKEC. 

It conten Is that the Federal *'i no Health and Safety Act of 1969 has 
made it impossible or inpracticnl for Island Creek to produce at 
its Hamilton !?o. ] Mine and deliver to IKEC the total ounntity of 
coal .stated in the contract for the years 1979 and 1971 and that it 
has been forced, to prorate its production from t'nt nine among its 
long-term contract customer'* of that nine. 

Island Creek also contends that it is entitle. 1 to terminate 
its contract with TKi’" under the provisions of Article IV, Section 
r . Tfi the extent that termination under Article TV, Section 6 iu 
not available c rr/ - th« r irst day on account of which IKEC claims 
damages, Island free' .^-r-erts its right to-be excused from perform¬ 
ance under thrv f 0 ro« naieure clause of the contract and under 
Article * > -f 15 of the Uniform Commercial Code. 

i Partner, .Island Creel; asserts that a hardship has occurred 

whored* v lie land Creel- is o'*o , ’onto.J r ro;n developing the Hamilton No. 1 
r, inc as planned 1 ecn;ew of matters beyond its control, namely, 
government regulations and legislative action, that IXI.C has refused 
to iecoon' s'* th r san<** f and that therefore the contract should either 
’>e ecuitahlv vllustrl hv amendment or terminated. 


I ". ed v Co ag?i t y v v.c . 

V.o-ely Sought hy Island Creek: 


Specific Performance ind Dimigea 
Termination 


4 
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Amount of Money Involved; 
Number of Arbitrators Desired: 


Indeterminate 

Three, who shall be 
attorneys experienced 
in commercial trans¬ 
actions 


Place of Hearing: 

The foregoing contract. 


Cleveland, Ohio 
Article VI, Section 12, 


provides as follows: 

. - sfSegrgS 

<' ' the P art: !- e ! her n°; f a £ relating- to this Agree- 

'claim arising out of or re ± at * . in 

ment shall be astermrned obtaining of the 

accordance with the rul .. provided that 

American ^“f^w^iaW Sbittation F ro- 

• ' ceedi ngs^until S the 1 expiration of thirtyMlO)^ 

, , he 

in a !rcort? ^tH^ral. — 

jurisdiction.' • 

The parties agree that all notices required by the 
aforementioned provision have been duly given. 

We further agree that we a^hat^ 1 judgment* may’ve 
any decision rendered hereunder and that 1 ? ede ral, 

entered upon the award in any court, state or 
having jurisdiction 


INDIANA-KENTUCKY ELECTRIC 

CORPORATION 

New York, New York 


ISLAND CREEK COAL COMPANY 
ISLAND CREEK COAL COMPANY 
Cleveland, Ohio" 
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JUDGMENT DISMISSING COMPLAINT 
/■ ' ' DECEMBER 10, 1973 

. . UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 

[ SAME TITLE ] 

Defendant having moved the Court for summary judg¬ 
ment pursuant to Rule 56(b), Federal Rules of Civil Pro- 
~edr.ro, and.the said motion having come on to be heard 
before the Honorable Arnold Bauman, United States District 
Judge, and the Court thereafter on November 21, 1973, hav¬ 
ing handed down its opinion granting the said motion, it 
is, 

ORDERED, ADJUDGED AND DECREED, that defendant, 
INDIANA - KENTUCKY ELECTRIC CORPORATION, have summary 
judgment against the plaintiff, ISLAND CREEK COAL SALES 
COMPANY, dismissing the complaint. 

Dated: New York, N.Y. 

December 10, 1973 


s/ Raymond F. Burghardt 
Clerk 
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